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KNOXVILLE, SEPTEMBER TERM, 1858. 



EDWARD WATTERSON et al v. HENRY WATTERSON. 

Knozville, September, 1858. 

1. Wn.L— Testator's knowlbdob of oontbnts — Evidbncb— Praoticb. The fact 
that an illiterate testator had knowledge of the contents of the paper propounded 
80 his will must be shown by such testimony as is satisfactory to the jury; but it is not 
indispensable that it should appear that such knowledge was acquired from hearing the. 
will read. In a case, however, where the testator could not write or read writing, and 
the draftsman of the will was the principal legatee, the jury, upon such a question, 
should be instructed, that information acquired from the draftsman would not be suf- 
ficient. In all suspicious cases, the testimony as to the testator's knowledge should be 
clear and convincing; equivalent, at least, to having heard the will read by a disinter- 
ested and unimpeachable party. [Cited in Barbee v. Mason, 6 Coldw. 112.] 

S. Practice ~ Judicial discretion. The Supreme Court will not, as a general rule, in- 
terfere with the rulings of an inferior court upon matters purely of discretion. To 
authorise such interference in any case, it must clearly appear that such discretion has 
been improperly exercised, and that great hardship and injustice was the result of it. 

8. Cases Cited. Patton v. Allison, 7 Humph., 634; Cox v. Cox, i Sneed, 88. 

FBOM HAWKINS. 

[1] This was an issue devisavU vel non from the Circuit Court of 
Hawkins County upon the will of Margaret [2] Watterson, deceased. 
At the September term, 1857, before Judge Patterson, verdict and 
judgment were in favor of the will. The contestants appealed in error. 

TOL. I. HSAD. A 1 
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J. B.HeiskeU and (7. W. Hcdl^ for the plaintiffs in« error; T, A. B. 
Nelson and L. C. Haynes^ for the defendant in error. 

Cabuthebs, J., delivered the opinion of the court. 

The defendant in error propounded the paper in contest, as the will 
of his mother, Margaret Watterson. The plaintiffs In error are the 
children of James Watterson, deceased ; the other son of said Marga- 
ret, who deny that the said paper is valid as her will. An issue of 
devisavit yel non was formed in the Circuit Court of Hawkins, and de- 
cided in favor of the plaintiff, and the will was established. 

It appears from the bill of exceptions that the said Margaret had but 
the two children, Henry and James; that she apparently had equal 
affection for them, and often declared that she intended to divide her 
property equally between them. She died in 1850 or 1851, at the ad- 
vanced age of near ninety years. In February, 1854, this paper was 
presented for probate. It is dated in 1826, and gives almost her entire 
estate to Henry, by whom it was written. It was witnessed by Thomas 
and Henry Larkins. They lived eight or ten miles from her. She, in 
company with the wife of her son Henry, went to their houses, and got 
them to witness and keep [3] the will for her. She was illiterate, and 
could neither write, nor read writing. Henry Larkins says, that ^^ she 
took me out and told me she had her will, and she wanted me to witness 
it and keep it. I told her I would read it to her ; sJie said it woa her 
willy and she knew what wa^ in it. She stated as a reason she would 
not let me read it, that I would be talking about it. She made her 
mark to the will, and then I and Thomas Larkin witnessed it at her re- 
quest, and in her presence. I then sealed it up, and she told me to 
keep it." The . statement of Thomas Larkin is very much the same in 
substance. ^ 

There is no direct evidence that the paper was ever read to her, and 
the first question is whether that is indispensable in the case of illiterate 
persons. The circuit judge charged that it was not, but it was enough 
for the jury to be satisfied that she understood the contents, no matter 
by what means. ^^ It was not necessary," he said, '^ for the plaintiff to 
show by the evidence that the wiU was read to the testatrix before she 
signed it ; all the law requires in such cases is, that the jury should be 
satisfied from the proof that the testatrix, at the time of the execution 
of the will, fully understood its contents ;" that this knowledge might 
be made out by positive or circumstantial testimony ; that the declara- 
tions of the testatrix at the time, and previous to the execution of the 
will, was competent testimony to show knowledge of contents. 

There are two grounds in this case to excite suspicion and distrust : 
the illiteracy of the testatrix, and the fact that the paper was written 
entirely by the principal legatee. 

[4] The general rule that the free and voluntary execution of a paper 
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WATTER80N V. WATTER80N. 4, 5 

by any one in his right mind will be sufficient, prima facie^ to establish a 
knowledge of its contents, does not apply to a case in either of 
these categories, much less to one that falls into both; or rather, 
these cases are exceptions to the general rule. In such cases the 
presumption of knowledge does not arise, and the burden of prov- 
ing it lies upon the propounders. The doctrine in relation to a will 
written by a legatee under it was discussed and settled by this court in 
the case of Pacton v. Allison, 7 Humph. 334, 335. It is there held, in 
conformity to the English authorities cited, that the circumstance 
should excite strong suspicion, and calls upon the courc to be vigilant 
and zealous in the examination of the evidence in support of the will, 
and not to pronounce in its favor, unless all suspicion is cleared away, 
and plenary evidence adduced of fairness and knowledge of the con- 
tents. The court reversed that case because the court below charged 
that previous declarations in conformity with the will were insufficient to 
establish the fact of knowledge. It was held that this might, or might 
not, be sufficient; but that was a question for the jury, and not the 
court. It was not for the court to prescribe any particular species, or 
measure of proof ; but only that it must be full and sufficient in the 
face of the suspicion against it, to satisfy the mind that the testator 
knew the contents, and was in no way imposed upon. In that case, the 
most satisfactory evidence on the point to be made out would certainly 
be the fact that the testator had read, or heard another read, the paper. 
But still the case may be made out by proof of other facts. If, [5] 
then, the only ground of objection was that the will was written by a 
beneficiary under it, there would be no error in the charge. 

But suspicions and objections against this will are accumulated. The 
testatrix was illiterate — unable to read or write, very old, kept secret 
what she had done from all the world, except the witnesses, who lived 
at a distance from the family ; and, in addition to all this, the paper 
was not propounded for several years after the death of the party, and 
more than a quarter of a century after its date. Certainly all these 
drcumstances combined, should enjoin upon the court and jury the ne- 
cessity of the strictest scrutiny into the facts, and cause them to re- 
quire the most satisfactory and conclusive proof, not only that the con- 
tents were perfectly understood, but that the whole thing was fair and 
honest in every particular. This should have been emphatically im- 
pressed upon the jury in the charge. 

But the particular question raised upon the charge in the argument is 
whether any other means of knowing the contents of the paper, but 
by hearing it read, will be sufficient in the case of an illiterate person. 
His honor held, that knowledge was sufficient, no matter by what means 
acquired ; that reading was not the indispensable and only mode. In 
this case the only proof before the jury on the point in question was, 

8 
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that she said at the time the paper was witnessed by the Larkins that 
she knew what it contained, and assigned reasons for not permitting it 
to be read. She * did not say that she had ever heard it read, but only 
that she knew its contents. How she obtained this knowledge is no 
where disclosed. Whether it was derived from her [6] son, the drafts- 
man and beneficiary, or from some other purer and more reliable source, 
is not disclosed. The jur}' should have been told that such informa- 
tion as that would not be enough to establish the fact ; and if she relied 
upon that alone for the knowledge she professed to have of the con- 
tents, it was not sufficient. 

It is not contended that direct proof that the paper was read to her 
is necessary, but that the jury should have been instructed that the 
proof must satisfy them that such was the fact. Instead of this, the 
court held, in effect, that the reading was not indispensable ; provided, 
it appeared to their satisfaction that she had knowledge of the contents, 
no matter how acquired. Upon either view, the charge was imperfect 
on this point, if not erroneous. For, if knowledge acquired by any 
means would do, the jury ought to have been carefully guarded against 
placing any reliance upon information obtained from the interested 
draftsman of the paper as to the contents, and to have been admonished 
that the suspicious circumstances surrounding the case enjoined it upon 
them to be most rigid in the investigation of the sources of her knowl- 
edge, and the satisfactory character of the mode by which it was ob- 
tained. Yet, as there is no request to thus extend and amplify the 
charge, we would not reverse upon that ground, where there is no posi- 
tive error of law in the proposition announced. 

But we think there is no inflexible rule of law that the knowledge of 
the contents, which is required to be established in the case of persons 
who cannot read, or where the writer of the will gets a large benefit 
under it, can only be derived from hearing the will read, to' be proved 
either by direct or circumstantial evidence ; [7] but all that is neces- 
sary is, that it must appear to the full and entire satisfaction of the 
jury that the testator fully understood and freely assented to the pro- 
visions of the will. This fact, as to the kind and description of proof, 
may be made out like any other disputed fact. But, in a case of this 
description, the strength and conclusive character of it must depend 
upon the degree of suspicion which the circumstances are calculated to 
excite, and it should be strong and convincing — equivalent, at least, to 
the reading of the will, or hearing it correctly read. 1 Jar. on Wills, 
44 to 47, and notes ; 1 Williams on Ex. 18, 294 ; 7 Humph. 335 ; 4 
Sneed, 88, Cox v. Cox. 

On the motion for a new trial, the affidavit of Arthur Click, and that 
of Horace Watterson, one of the contestants, were relied upon. Click 
states that in 1845 or 1846, Henry Watterson told him that at the death 
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of his mother her negroes were to be divided, equally, between him and 
his brother, and said nothing about a will. Also, that then, or a short 
time before, Margaret Watterson told him that she understood that her 
son Henry had a will giving him the negroes, and, if he had, he made 
it himself, as she had never made such a will ; and that she tried to get 
him, affiant, to draft a will for her, and said she had tned to get Rich- 
ard Larkins and Jacob Miller to write a will for her. He further stated 
that on the night before making his affidavit he heard his mother, Rosanna 
Click, say that Margaret Watterson, for many years before her death, 
denied having made the will set up by Henry Watterson. This last, 
according to the affidavit of Horace Watterson, was newly-discovered 
evidence. It might be important on the questions of her knowledge 
[8] of, and assent to, the provisions of the will set up. For the same 
purpose the testimony of Arthur Click would have been pertinent. 
What effect such proof would have would be for the jury to consider. 
Arthur Click was under subpoena, as a witness for defendants, but, 
when the case was taken up on Monday, it seems was not in attendance, 
but was at home on account of sickness in his family. Nothing was 
said about his absence, and no application was made for a continuance 
on that ground ; but, as soon as it was ascertained that he was not in 
attendance, a messenger was dispatched for him, and he arrived at the 
court on the next day about dinner-time, when the opening counsel for 
the plaintiff had commenced his argument, but had not concluded it, 
when the court was moved to allow him to be then examined. The 
motion was overruled, and the case progressed, and resulted in a ver- 
dict in favor of the will. 

Upon these questions of practice, resting in the discretion of the 
judge, it is a rule of this court not to reverse, except in very strong cases, 
such as rarely occur. Yet such cases may be presented, and we think 
this is one of them. It was a strong case for relaxing the rules for the 
attainment of justice. Every proper exei*tion to get the witness there 
in time was made. The only fault was in not asking for a continuance 
on account of his absence, before the commencement of the trial. But 
it was, perhaps, better for both parties to save the delay, and try the 
case at the hazard, on the part of defendants, of failing to set the wit- 
ness there at all. We can see no good reason for refusing to let the 
witness be examined at the time he was offered, under the circumstances 
made out ; such would have been a proper [9] exercise of the discretion 
of the court for the attainment of justice. 

It may be that neither of the grounds alone, would be sufficient to 
authorize a new trial in this case, but taking them all together, in view 
of the suspicions that crowd around the case, we feel it to be our duty 
to reverse the judgment, and remand the cause for another trial. 

5 
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THE STATE v. GEORGE M. TOOLEY, 

Knozville, S^tember, 1868. 

1. Cbimihal law— ^acb wabramt— HusBAifD AND WIFE. A hiuband may demand 
sureties of the peace, in behalf of his wife, against any one from whom danger to her 
life or person may be Justly apprehended, and may take the oath required for such pur- 
pose. 

S. Samb— Same — Samb— Pakbmt and child— Guabdiak *and ward— Mastbb and 
fiLAYE. The individual occnpsring the relation of protector for those under disability, 
can lawfully demand sureties of the peace for such persons under disabUity, and make 
the necessary oath for that purpose ; as the husband for the wife, the parent or guardian 
for infants of tender years or persons non compos mentis, the master for the slave, and in 
all other cases where the individual whose life or person is in danger, is disqualified by 
law from taking the oath necessary to obtain the warrant, or from being jirosecutor in 
the case. 

S. Same— Same — Fbmb covbbt. If sureties of the peace be demanded against a feme ooo- 
ert, she must find security by her friends. She cannot be bound herself, because incap- 
able of binding herself jy recognizance ; and the same rule applies to infants. 

FROM ^A.WKIKS. 

This was a peace warrant, obtained against the defendant upon the 
oath of C. J. Kounts, that he had [10] good cause to fear, and did 
fear, that the defendant would kill or do some great bodily harm to the 
wife of said Kounts. At the January term of the Circuit Court of 
Hawkins, Judge Patterson quashed the warrant, from which Attorney- 
General Powell appealed in error. 

J. B. HeiskeU, for the State \ T. D. & R. Arnold and WiUiam N. 
Clarkson^ for the defendant. 

MoKiNNET, J., delivered the opinion of the court. 

This was a peace warrant, issued by a justice of the peace of Haw- 
kins, against the defendant, on the complaint, made on oath, of C. J. 
Kounts, that he had just cause to fear, aud did actually fear, that the 
defendant would kill his (Kounts' ) wife, or do her some great bodily 
harm, etc. The justice recognized the defendant to appear at the next 
term of the Circuit Court of Hawkins. In the Circuit Court a motion 
was entered to quash the warran];, which was made absolute, and the 
defendant discharged. From this judgment the Attorney- General 
pi'X)8ecuted an appeal in error, on behalf of the State. 

The ground for quashing the warrant it is said, was, that the husband 
could not resort to this preventive remedy in behalf of his wife. And 
the argument has been repeated here, that the husband cannot demand 
surety of the peace against another for an apprehended danger to the 
person of his wife ; that the remedy is [11] personal to the party in 
fear, by whom the oath must be taken, and in whose name the pro- 
ceeding must be instituted and conducted. 

No authority, directly upon this question, has been adduced on either 
side. But, in view of the relation of husband and wife, and the na- 
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ture and purpose of this peculiar remedy — which is not to redress, but 
merely to prevent the commission of offences — it seems to us that the 
judgment of the Circuit Court is clearly erroneous ; if not, various classes 
of society will necessarily be excluded from the benefit and protection 
of this wise and humane principle of preventive justice. If the doc- 
trine be correct, it must follow that married women, infants of very 
tender age, pereons non compos^ and those who are in the condition of 
slavery, cannot avail themselves of this remedy ; because, incapable in 
law, of occupying the relation of prosecutor. 

We have held that a married woman cannot be prosecutor on an in- 
dictment for an injury to her person committed by a stranger ; because 
not liable to a judgment for costs, should the prosecution prove to be 
frivolous or malicious ; nor could she be held answerable in damages to 
the party injured, for the false imprisonment, or malicious prosecution. 
Upon the same grounds she is legally disqualified to prosecute a peace 
warrant. So, it is settled, that if surety of the peace is required 
€igainst a feme covert^ she ought to find security by her friends, and not 
to be bound herself, because incapable of binding herself by recognizance ; 
and the same rule applies in the case of infants. See 4 Bla.Com., 254. 

It must be held, therefore, that the husband, who is bound to pro- 
tect his wife, may demand surety of the [12] peace in her behalf, 
against any one from whom danger to her life or person may be justly ' 
apprehended ; and it follows, of course, that the oath to obtain the 
warrant may be taken by him, and the proceeding be conducted by him. 

There is no great force in the objection that the husband cannot be 
presumed to know, and therefore cannot be allowed to swear as to the 
fear of the wife. He may, in many cases, possess actual knowledge on 
the subject, and be able safely to swear to the facts required to be es- 
tablished as the ground of this proceeding. But if not, the wife can 
be brought forward, on the examination in court, as a witness, to make 
the proof ; and, perhaps, in all cases it would be more satisfactory to 
require her to testify as to her own fears and grounds of apprehension. 
Keeping her back, if able to appear, might justly furnish strong 
ground of suspicion of combination. But if the wife be disabled from 
appearing, the case may be made out by the testimony of the husband, 
or other evidence showing sufficient ground for demanding surety of 
the peace against the defendant. 

And this doctrine must, of necessity, be applied to all the domestic 
relations, including that of master and slave, in cases where the person 
whose life or person is in danger, is disqualified, by law, from taking 
the oath necessary to obtain the warrant, or from being prosecutor In 
the case. 

The judgment will be reversed, and the defendant be remanded to 
the Circuit Court of Hawkins to answer the warrant. 
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HUGH BLAm et al. v. SAMUEL M. JOHNSTON, et cd. 

Knozville, September, 1868. 

PABTNBBSHTF — LLA.BILITTOF PABTNSRS TO EACH OTHER FOR ACTS DOVIS FOR THE BEN- 
EFIT OF THE FIRM ~ Case in JUDGMENT. Where three persons associated them- 
selves together as a joint stock company to lay ont and build a town, and two of them 
loaned a sum of money belonging to the company, in good faith, for the benefit of the 
company, to aid in the erection of a certain manufactory, which, it was thought, would 
invite capital and labor to said town, and greatly promote its growth; but said manu- 
facturing adventure proved a failure, whereby the sum of money so loaned was lost to 
the company, it is held that such loss was the loss of the company, and not alone of the 
two members thereof so making the loan. 

FROM ROANE. 

[13] This bill was filed in tlie Chancery Court at Kingston, for the 
purposes, stated in the opinion. At the October term, 1857, Chancellor 
Van Dyke gave a decree for the defendants. The complainants ap- 
pealed. 

jBroton, for the complainants ; Bowles and Lyon^ for the defendants. 

Wright, J., delivered the opinion of the court. 

This is a bill filed by the heirs and peraonal representatives of Wiley 
Blair, deceased. One of its objects is to charge James H. Johnston, 
Samuel M. Johnston, and Thomas H. Calloway, with the one-fifth of 
$17,488.47, with interest on the same, since 1853. 

[14] On the 8d of May, 1851, Wiley Blair agreed to sell and convey 
to the said Samuel M. Johnston and Thomas H. Calloway, four-fifths of 
the tract of land upon which the town of Loudon is now situated, in- 
cluding the ferry at that place, reserving in himself the other one-fifth. 

On the same day, the said Wiley Blair, Samuel M. Johnston, and 
Thomas H. Calloway, associated themselves together under the firm 
name of Samuel M. Johnston & Co. The object of this association, as 
is shown in the bill and the record elsewhere, was to lay the said tract 
of land off into town lots, streets, etc., and to sell the same on specula- 
tion, and divide the proceeds among the parties, according to their in- 
terest. In other words, to establish and promote the growth of said 
town, with a view of profit by the sale of the lots. That Wiley Blair 
was a member of this company, is shown in the articles of association 
and other evidence in the record, and is not here controverted. There 
was a stipulation, that other stockholders might be admitted as members 
of the company, and others were admitted. 

On the 5th of July, 1852, the said Wiley Blair, Samuel M. Johnston, 
and Thomas H. Calloway, constituted James H. Johnston their attorney 
in fact, and general agent to sell and convey lots, collect the money, 
manage the ferry, receive tolls, etc. Under this power, he had in his 
hands a large amount of the funds of the company. 
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In 1853, in order to enhance the value of the lots, and promote their 
sale, it became necessary, in the judgment of the company, to establish 
a rolling mill in the town, and one George Welch, a manufacturer, was 
[15] invited to engage in the business. The company made him a 
donation of a lot, and agreed to, and did loan him the above named sum 
of $17,488.17, to enable him to purchase and bring on the necessary 
machinery. This loan was made by the company through their agent, 
James H. Johnston, out of the funds in his hands; and no security 
was taken because the company retained the legal title to the lot upon 
which the mills were to be erected, and it was deemed ample security. 
The money was invested in the machinery and the mills built ; but from 
some cause the enterprize failed, and the company were compelled to 
take back the lot with the mills upon it. And it is alleged, and the 
fact probably is so, that a 'part of the debt will be lost. 

The chancellor refused, and we think very properly, to charge Sam- 
uel M. Johnston, Thomas H. Calloway, or James H. Johnston, with 
this loss, and, correctly, held it should be borne by the company. It 
is not denied but that Samuel M. Johnston and Thomas H. Calloway, 
two of the members of the company, authorized the agent, James H. 
Johnston, to make the loan. But it is said, that so far as Wiley Blair is 
concerned, it was made without authority, and in opposition to his will. 
It is admitted that it was made in good faith, and to advance the inter- 
est of the company. Upon the facts stated in this record, it is exceed- 
ingly plain that complainants are entitled to no relief. It may be con- 
ceded that the power of attorney to James H. Johnston gave him no> 
authority to make the loan (Story on Ag., sec. 52), yet the asso- 
ciation of Samuel M. Johnston & Co. was in fact and in Maw a joint 
stock company — a co-partnership — and Samuel M. Johnston and [16] 
Thomas H. Calloway had authority to loan this money, and to bind the 
other members of the firm. Story on Ag., sec. 87. The loan was 
for the benefit of all, and in their common business ; and to hold that 
the two members who made it, or the agent who acted under their in- 
structions, must now make good the loss to the company, would be at 
war with every principle of the law of partnership. 

But if this were not so, we think the proof in the record sufficiently 
establishes that Wiley Blair, in his lifetime, actually gave his assent to 
this loan, and never in any way, complained of what had been done by 
his co-partners. It is true, we think, that he did not own stock in the- 
mills, and it is likely that none of the firm did ; yet they were all inter- 
ested in the success of the enterprize as partners. Blair lived in 
the town all the while until Welch failed, and the lot and mills had 
come back to the company, and yet remains wholly silent as to this 
transaction, large and important as it wasjto the interest of the firm.. 
2 Greenl. on £v. sees. 66 and 67. 
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It is said his mind was impaired by the excessive use of intoxicating 
liquora. This was no doubt so. But yet he is shown to have had pru- 
dence and caution in the management of his affairs, and, as we think, 
every way capable. 

An attempt is made, in the record, to ase his declarations to charge 
his co-partners with the loss, but these are inadmissible for any pur- 
pose. 

There was no neglect, or want of care in the management of this 
fund by any of the defendants. We affirm the decree. 



BENJAMIN G. WILSON v. SAMUEL E. McQUEEN. 

EInozville, September, 1858. 

1. Practioe akd plbjldino — Replevin — Exemptions —Act of 1846, gh. 65. The owner 

of a chattel exempt from execution under the poor laws of this state, may.recover the 
same in an action of replevin when levied upon by the sheriff under a valid judgment 
and execution against said owner. [Ace. Harris v. Anstell, 2 Baxt. 151, citing this case.] 

2. Cases Cited. Shaddon v. Enott, 2 Swan, 858; Dearmon v, Blackburn, 1 Sneed, 890. 

TtLGUL JOHKSOK. 

[17] This action of replevin is from the Circuit Court of> Johnson 
county. At the March Term, 1858, before Judge Patterson, verdict 
and judgment were for the defendant. The plaintiff appealed in error. 

A. D, Smithy for the plaintiff; Landon C Uaynea^ for the de- 
fendant. 

Wright, J., delivered the opinion of the court. 

The plaintiff, the head of a family, and a farmer engaged in agricul- 
ture, residing in Johnson county, owned the horse in controversy. 
This horse was used as a farm horse, and he owned no other horse, 
mule, or yoke of oxen. The defendant, who is the sheriff of that 
€Ounty, having in his hands a lawful execution against the plaintiff 
founded upon a vaUd judgment in [18] favor of Lewis Venable, levied 
the same upon this horse, and took it from the plaintiff 's possession, 
though he at the time well knew it was his only horse. 

The plaintiff, claiming that he was entitled to the ownership and use 
of this horse under the poor laws of the state, and that it was not liable 
to the seizure made under this execution, sued the defendant, in an ac- 
tion of replevin, to recover the horse. And the only question made in 
the record, is, whether the plaintiff is entitled to a remedy in this form 
of action ? The Circuit Judge held he was not. But in this we think 
he erred. It has been decided by this court that trover will lie in a case 
like this. Hawkins v. Pearce, 11 Humph. 44. And it cannot be de* 
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nied, but that either trover or detinue can be maintained. The levy is 
in violation of law, and vested no interest, or right whatever in the of- 
ficer, or Venable, the creditor. The plaintifif, notwithstanding the levy, 
had the immediate right of property and possession in the horse. And 
in Shaddon v. Knott, 2 Swan, 858, in putting a construction upon the 
act of 1846, ch. 55, it is held, that the action of replevin will lie in all 
cases where the plaintiff has a present right to the possession of any 
personal property in the possession of the defendant ; and that this ac- 
tion is a substitute for the action of detinue, and is co-extensive with it 
in its application. Indeed the case of the plaintiff, in our view, comes 
directly within the words and meaning of the statute. The seizure and 
detention by the defendant were clearly in violation of the right of the 
plaintiff, and against his will. 

No question is here sought to be made, as to the effect of the judg- 
ment and execution in favor of Venable. [19] They are conclusive 
upon the plaintiff ; and if the seizure had been of property subject to 
the levy, he could not, legally, have sued in any form of action. But 
this record presents a totally different case. 

The i^ase of Dearmon v. Blackburn, 1 Sneed, 890, was correctly 
decided, but we do not regard it as an authority in this case. Its facts 
and the principles applicable to them, are widely different. There the 
sheriff, in seizing the property, did nothing but his duty, and what the 
law and the writ commanded him to do ; and the cross-action of replevin 
was wholly unwarranted. But here the levy was prohibited, and the de- 
fendant a trespasser from the beginning. 

Beyerse the judgment, and remand the cause for a new trial. 

Caruthers, J., dissents. I think the pnnciples settled in the case of 
Dearmon v. Blackburn, 1 Sneed, 892, is correct, and applies to this case 
so as to defeat the action. 



JOHN T. KEYS v. JAMES J. RODER. 

Knozville, September, 1868. 

1. Fractigb and pleading ^Tekdbr. In an action of debt originating before a Justice 
of the peace, a mere offer by the defendant to the plaintiff of the sum claimed, before the 
issuance of the warrant, cannot be pleaded as a valid tender in bar of the action. The 
money should have been produced and offered also, at the time of the trial before the 
justice ; and upon appeal to the Circuit Court, it should be brought into court at the 
time of the filing of the papers, and still held ready and produced, as a continuous offer. 
A mere offer of the amount to the plaintiff by the defendant's counsel, in the progress of 
the argument in the Circuit Court, would not be a valid tender, pleadable in defence ol 
the action. 

3# Cases Cited. Keith v. Smith, 1 Swan, 93. 
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FROM SULLIVAN. 

[20] This action of debt is from the Circuit Court of Sullivan county^ 
At the July Term, 1856, before Judge Patterson, verdict and judgment 
were for the plaintiff. The defendant appealed in error. 

T. A. R. Nelson and Fletcher^ for the plaintiff in error; T. 2>. and 
JS. Arnold^ for the defendant in error. 

Wright, J., delivered the opinion of the court. 

In this case the Circuit Judge charged the jury, that the tender made 
before the issuance of the warrant would not avail the defendant, as a 
defence to the suit, unless it appeared in evidence that the money ten- 
dered was brought into court by the defendant ; and that the tender, by 
the counsel of the defendant in the progress of his argument, would 
have no effect in the case. And that to make the tender an available 
defence, the proper course would have been for the defendant to have 
brought into court the sum tendered, at the time of the filing of the 
papers in the suit in court. There is no error in this charge. In stict- 
ness, the money [21] tendered should have been brought in with the 
papers on the trial before the justice of the peace. The general prop- 
osition maintained in the plea of tender is, that the defendant has done 
all that was in the power of any debtor alone to do, towards the fulfil- 
ment of his obligation ; leaving nothing to be done towards its comple- 
tion but the act of acceptance on the part of the creditor. 

If the tender was of money, it is pleaded with an averment that the 
defendant was always, and still is, ready to pay it, and the money ia 
produced in court. 2 Greenl. on Ev., § 600; Keith v. Smith, 1 Swan, 
92. 

In the case now before us, nothing of this sort was done ; but the de- 
fendant maintained his litigation with the plaintiff, not only before the 
justice, but in the Circuit Court, and brought in no money till it was 
offered to be done by his counsel in the closing argument in the case. 

There is no error in the judgment, and we afiSrm it. 



E. A. SAWYERS v. JOHN ZACHERY. 

Knozville, September, 1858. 

GUABDIAN AMD WARD — VERBAL LEASE OF INFANT'S LAND —TRESPASS QUARE CLAUSUM 

FREGIT — Act of 1782, CH. 6, SEC. 13. A defendant, in an action of trespass quare claunai^ 
frtffit, for injuries to the land of an infant cannot defend himself on the ground that he 
was in possession of the land under a verbal lease from the guardian. A lease of an in- 
fant'slands, by the guardian, must be in writing, or it is a nullity. The provisions of 
the act of 1762, ch. 6, § 13, (Code § 2615), upon this subject, are imperative upon the guar- 
dian. 
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FROM KNOX. 

[22] This action of trespass quare dausum fregit is from the Circuit 
Court of Knox county. At the October term, 1857, before Judge 
Welcker, verdict and judgment were for the defendant. The plaintiff 
appealed in error. 

Maynard and Satoyers, for the plaintiff ; Scott and Mt/Tiatty for the 
defendant. 

McKiNKET, J., delivered the opinion of the court. 

This was an action of trespass quare dausum fregit^ for an alleged 
trespass upon the lands of the plaintiff, who is a minor. 

The facts are, that the defendant entered upon the land, under a ver- 
^hjU lease, for three years, from the former guardian of the plaintiff. 
And the question is, whether or not the defendant's entry and posses- 
sion, under such lease, is a good defence to the action. His honor, the 
Circuit Judge, held that it was, and verdict and judgment were for the 
defendant. 

The act of 1762, chap. 5, sec. 13, declares that ''no guardian shall 
let or farm out any land belonging to any orphan for a longer term than 
the orphan be of age, or in any other manner titan by lease in writing; 
[23] and that special care be had that the tenant shall improve the 
plantation, and that he or she keep the houses, orchards, and fences 
thereon, or that shall be erected on the same, in good and sufficient re- 
pair, and leave the same so at the expiration of such lease ; and that 
provision be made in such lease for preventing all kind of waste, and 
•employing any timber to any other use than the immediate use of the 
plantation. 

It is a general principle of law, that every contract prohibited by 
statute, is void. Within this principle, the verbal lease set up by the 
defendant, clearly falls. This being so, it is too plain to admit of dis- 
cussion, that the defendant cannot justify or excuse the trespass under 
the color of a contract expressly interdicted by law. 

Having entered and retained possession of the premises without any 
lawful authority, and by implied force, be stands upon the footing of a 
mere trespasser. 

His honor erred in holding that the statute was merely directory to 
the guardian. We hold it to be imperative upon him. And the objects 
Bnd policy of the statute are of too much importance to the community 
to admit of any relaxation in its construction. 

Judgment reversed. 
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MAYOR AND ALDERMEN OF MORRISTOWN v. GEORGE 

A. SHELTON. 

KnozviUe, September, 1868. 

1. Constitutional LAW— Town charters granted by the county court— Const. > 
ART. 11, SEC. 7 —Acts of 1849, CH. 17, and 1856, CH. 354. The acts of 1849, ch. 17, aathorlx- 
ing the County Courts, upon certain conditions, to create town corporations, is a valid and 
constitutional enactment. [Cited in Memphis City B. Co. v. Mayor of Memphis, 4 
Coldw. 414, and exparU Bums, 1 Tenn. Ch. 88. 

S. Cases Cited. The State e. Armstrong, SSneed. 684. 

FBOM GBAIN6EB. 

[24] This was an agreed case, submitted to the Circuit Court of 
Grainger, to test the validity of the charter of the town of Morristown^ 
which was incorporated under the provisions of the act of 1849, ch. 17* 
The question aro^ upon a motion on behalf of the plaintiff to have cer- 
tain real estate of the defendant condemned and sold for corporation 
taxes. At the August term, 1858, Judge Turley disallowed the motion* 
The plaintiff appealed in error. 

HeiakeU and McFarland^ for the plaintiff ; Shields^ for the def endant» 

Cabuthebs, J., delivered the opinion of the court. 

This case seems mainly intended to test the validity of the incorpora* 
tion of Morristown. There is an agreed case presenting the facts. 

[25] The question is made upon a motion to sell the land of defendant 
for the satisfaction of the tax assessed by the corporate authorities under 
the charter. The corporation was organized under the general act, for 
the incorporation of towns, of 1849, ch. 17. It is not controverted 
but that the proceedings in this case were in' strict conformity to the 
provisions of that act, and the question is as to its constitutionality. 

This statute establishes a general and complete system of municipal 
government for towns, cities, and villages, and provides, in the 9th sec- 
tion, the mode by which the inhabitants of any particular town may 
adopt and organize under it. They shall apply by petition to the County^ 
Court, setting forth their desire to avail themselves of its privileges^ 
with a description by metes and bounds of the limits of their town, 
which shall be spread upon the minutes of the court, and regitersed in 
the register's office. The objection taken is, that the power to grant 
charters of incorporation is vested alone in the Legislature, and cannot 
be delegated to the courts, or any other authority. The clause in the 
Constitution, on this subject, is the proviso to the 7th section of the 
11th article, in these words: ^^The Legislature shall have power to 
grant such charters of incorporation as they may deem expedient for 
the public good." This affirmative communication of this power to the 
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Legislature operates as a negative upon its exercise by the courts, or its 
delegation to any other authority. But then the question arises, has it 
been delegated by this act? We think very clearly not. The doubt 
opon this subject has, ^as it seems, grown out of a misconception of the 
case of The State v. Armstrong, 3 [26] Sneed, 634. That case was 
correctly decided beyond all question. It was upon the act of 1856, 
ch. 254, by which the full and broad power to create corporations was 
given to the Circuit Courts, and was, therefore, held to be in violation 
of the Constitution. Not so in this act. It gives the County Court no 
power on the subject but to record the petition for the benefit of a per- 
fect and complete charter, and designates the boundaries to which it is 
to apply — that is, to prescribe the corporate limits of their town. It 
cannot add to or diminish the powers, privileges, and immuuities 
granted, nor make the least change of any kind in the charter. The 
legislative will is fully declared in the act, and nothing is left to the 
court but to locate and apply it to any community who may petition for 
it, and bring themselves within its provisions. This is very different 
from the act of 1856, by which the extent and character of the powers 
given, and the particular objects of the corporation, were to be fixed 
by the court, or rather, in effect, the wishes and desires of the appli- 
cants in this respect ratified by the court. That was as palpably in con- 
flict with the Constitution as this is in conformity to it. There is no 
discordance between this decision and that; the cases are entirely 
different. 

The object of the Legislature was to save the great waste of time and 
money consumed in the making and printing separate acts for the incor- 
poration of the thousand towns and villages that might and would 
spring up in this growing and prosperous state ; and we may suppose 
that the importance, so far as practicable, of producing uniformity in 
the municipal powers [27] and privileges of the citizens and corporate 
authorities of all the towns had its influence upon them. This would 
certainly be desirable, and is a strong consideration in favor of the 
policy of the act. 

This act is nothing different in principle, in reference to this objection, 
than what is called the *^free banking law; '' and the constitutionality 
of that act has not, that we are aware, ever been questioned. If one is 
not obnoxious to the objection, the other is not. That was a single 
complete charter of incorporation that might be adopted by a thousand 
companies, and constitute them bodies corporate and politic for the pur- 
pose of banking, upon a compliance with its provisions. This was to be 
done by application to certain state ofiScers, and the performance of the 
specified conditions. 

Then, we hold, that the fnayor and aldermen of Morristown had a 
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right to exercise all the powers and to enjoy the privileges conferred by 
the act of 1849, among which was the power claimed in this case. 

We, therefore, reverse the judgment of the Circuit Court, and sustain 
the motion of the plaintiffs. 



JOHN CAMERON v. JACOB OTTINGER. 

Knoxville, September, 1868. 

yfKKBXSTT — Of soundness IN BALK OF SLAVE — EYIBENCE — CONSIDERATION — MEBOBB. 

In an action upon a verbal warranty of soundness in the sale of a slave it appeared, that 
after said sale, and after the death of the slave, the vendor had executed an instrument 
under seal to the vendee, reciting the previous sale, and verbal vrarranty of soundness, 
*' that the same had not been reduced to writing, and that he now warrants said slave to 
have been sound at the time of said sale ;" and it is held, that said instrument was not 
obligatory upon the vendor as a written warranty, but was a mere recognition of the pre- 
vious verbal warranty ; that the original parol contract was not merged in the written in- 
strument, and that the same was competent evidence to be considered by the jurv in proof 
of said verbal warranty. 

FROM^COCKB. 

[28] This action of assumpsit^ is from the Circuit Court of Cocke 
county. At the April term, 1858, before Judge Patterson, verdict and 
judgment were for the defendant. The plaintiff appealed in error. 

A. J. Fletcher and Thomburg^ for the plaintiff; T. D. and R. 
Arnold^ for the defendant. 

Cabuthers, J., delivered the opinion of the court. 

This was an action of assumpsit brought upon a verbal warranty of 
soundness of a negro girl slave. The slave was bought in October, 
1854, and died on the 6th day of the next August. On the 13th of 
August, 1855, seven days after her death, the defendant executed and 
delivered to the plaintiff, at his request, this instrument: 

^* Whsreas, I have heretofore, to wit, in the month of October, 1854, 
sold to John Cameron, of New Port, a negro girl named Eliza, repre- 
senting said girl to be sound in body and mind, and agreeing to war- 
rant said girl to be sound as aforesaid ; and whereas, said agreement 
has never been reduced to writing: now, therefore, I, [29] Jacob 
Ottinger, in compliance with said contract, do warrant that said girl 
was sound in body and mind at the time of said sale to said Cameron.^ 
Witness my band and seal this 18th August, 1855. 

*' JACOB OTTINGEB. [l. s.] 
" Attest: — T. S. Gamon, Noah Rennbr." 

This writing was proved and read to the jury. It does not clearly 
appear whether Ottinger knew at the time that the negro was dead, but 
it is most likely from the proof that he did; but that would not, 
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probably, affect the case any way. The suit was not brought upon 
this writing, but it was offered as evidence to prove the verbal 
warranty previously made. It is very clear that it is of no force 
or validity as an obligation, having been made after the contract, 
the death of the negro, and without consideration. The charge of the 
court in relation to the effect of this instrument, was decisive of the 
case, and the jury rendered their verdict for defendant. The fact 
of the soundness of the slave at the time of the sale, was much con- 
tested in the proof, and made a difficult question of fact for the jury. 
But how they would or should have found that issue, we need give no 
opinion, as they were excluded from the consideration of it, or it 
was rendered unnecessary to consider of it by the charge upon the other 
point. 

His honor held, that the paper in question was a bill of sale with 
covenants of warranty, which might have been sued upon ; that the 
same was a merger of the verbal warranty, and could not be received as 
evidence of the parol warranty, which was extinguished by it The ef- 
feet of the charge was, that the suit could not be [30] maintained, be- 
cause it was based upon the parol warranty, which had been extinguished 
by the writing under seal. 

We are unable to concur in this view of the case. It seems to us to 
be entirely erroneous. It is a rare and strange instrument in its form. 
It is at first a written acknowledgment of a past transaction, that rested 
in parol, and then it assumes the form of a covenant of warranty, such 
as usually accompany and constitute a part of bills of sale. It does not 
purport to contain contract of sale, what it recites had already trans- 
pired, and was not in writing. It is neither a bill of sale in form or 
substance, nor in any way, or for any purpose obligatory as such. No 
suit could be based upon it, nor did it create any new obligations upon 
the maker. It was only a written acknowledgment of obligations pre- 
viously assumed, and upon which this suit is based. ' The form given 
to it and the formality of its execution, with seal and witnesses, or even 
the re-acknowledgment of the contract of warranty, which was before 
equally binding when proved, cannot change its nature and character. 
What is it at last, but a written recognition of a past verbal contract? 
Jt was proper to go to the jury as written evidence to establish the parol 
contract of warranty upon which the suit was brought ; and it would be 
, plenary proof on that point, and leave nothing more for the jury to de- 
cide, but the question of the soundness of the slave at the time of the 
sale with warranty. 

For this error in the charge, we reverse the judgment and remand 
the case for a new trial. 
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T. H. HOPKINS, Administrator, v. J. A. WHITESIDES et al. 

Knoxville, September, 1868. 

1. Chancery Jubisdiction — Contract — Corporation. The Legislature granted to the 
complainant a charter to build a iompike road, which was forfeited by reason of non> 
compliance with the terms thereof. After said forfeiture, the defendant obtained a 
charter to construct a road upon the road-bed indicated in the complainant's charter, 
subject to the condition that the complainant's work under the prior charter should be 
valued, and its value set apart to him in sto(A in the new company. Upon the organiza- 
tion of the new company, the complainant became a stockholder accordingly, but na 
money was paid on account of the new enterprise by any subscriber, and that charter 
was also forfeited. The complainant, thereupon, filed his bUl to compel the new com- 
pany to contribute and pay to him the amount and value of his work so converted \xkU> 
stock; and it is held that he cannot recover. 

Cases Cited. White v. Campbell, 6 Humph, 89. 

FROM HAMILTON. 

[31] This bill was filed in chancery at Harrison, for the purposes 
stated in the opinion. At the March term, 1858, Chancellor Van 
Dyke gave a decree for complainant. Defendants appealed. 

Trewkitty for the complainant; Minnis and Walker, for the de- 
fendants. 

Caruthers, J., delivered the opinion of the court. 

In 1846, the Legislature chartered the "Union Turnpike Company," 
near Chattanooga. By a previous act of [32] 1843, a charter was 
granted to Samuel B. Mead to construct a turnpike road over the same 
route, and after doing some work upon it, he forfeited the charter. By 
the tenth section of the act of 1846, provision was made for the valua- 
tion of the work done by him, and that a certificate for stock to that 
amount should h% issued to him by the new company. This was done, 
and his work valued at $1,500. The last charter was also foi'feited by 
lapse of the time authorized in the charter for the completion of the 
road. But the stbck was taken under it, by the defendants and com- 
plainant, and subscriptions made in the name of fictitious persons, or in 
the name of real persons, without' their authority. A meeting of the 
stockholders was had, and directors and president elected. But nothing 
more was done, and the enterprise again failed by lapse of time. No 
money was paid by the stockholders, and, perhaps, nothing done on the 
road. Mead was one of the directors elected. 

This bill was filed by Mead to compel the other stockholders to con- , 
tribute, in proportion to their stock, to make up to him the said sum of 
$1,500. The chancellor gave the relief. 

We are not aware of any principle upon which this decree can be sus- 
tained. His claim had been converted into stock by the express pro- 
visions of the tenth section of the act and his acquiescence therein by 
executing a receipt and receiving a certificate of stock ; so he had no 
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debt against the corporation, if it had even become a corporate body by 
the acceptance of the charter and proper organization under it ; if he 
had, it was extinguished by the dissolution resulting from a [33] for- 
feiture. 5 Humph. 39. In such a case, the debts due to and from the 
corporation, are all extinguished, without some provision in the charter, 
or some general law to prevent it. 

But he makes his elaim against the stockholders, as individuals, for 
contribution. If such a claim could be maintained in any case, it 
surely cannot in one like this. Mead performed no labor, and expended 
no money on any contract with this corporation, on the faith of the 
stock subscribed by others. The work done by him was under a pre- 
vious charter to himself, and for his own benefit, and he could hold lio 
one liable for it. It was lost by his own fault, in not complying with 
his charter. But the equitable provision was inserted in the new char- 
ter for his benefit, so far as to make him a stockholder, to the extent of 
his demand for work done. Upon the failure of the second charter, he 
was in no worse condition than before, and could have no legal or 
equitable demand against any one. 

Nor is there any principle upon which he can be relieved, upon the 
ground that the new board of directors did not do their duty in going 
on with the road. He was one of the board, and as much in fault as 
the others, if the charter was lost by want of action on their part. If 
they failed to pay their stock, there was a mode by which they could 
have been compelled, and for not adopting this mode, the complainant 
is no less in fault than the other directors. At all events, we can base 
no claim against them on account Of anything he has paid under the 
new charter, for in that respect, he stands precisely upon the same foot- 
ing with his new associates — none of them has paid anything, nor has 
he ; his claim [34] is not for work done on the faith of their subscrip- 
tion of stock, or upon any contract with them, but was against himself, 
as a defunct corporator, and only revived and made available against 
the new corporation in the particular mode prescribed by the statute of 
1846. It was for his personal benefit, to afford him this new chance to 
save himself, and as it failed, he is in no worse condition than he was 
before.* At all events, he has no claim against the defendants, which 
any court can recognize. 

The decree will be reversed, and the bill dismissed. 
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J. WILDE V. DANIEL J, RAWLINGS et al. 

Enoxville, September, 1868. 

1. Fbaudulent coirvETANCBS— Deed of trust —Cbeditor and debtor. A deed of 
trust;, for the benefit of creditors conveying property, not sufficient to satisfy the debts, 
and which stipulates that the fund arising from the sale of the property conveyed is to 
be divided pro rata among the creditors ; that all the creditors receiving such pro rata 
shall take it in absolute acquittance of their entire debts, or otherwise receive nothing; 
and that, in 'the event any portion of the creditors should not acquiesce In the terms of 
the conveyance, those who should so acquiesce should have their debts paid in full, and 
the balance, if any, should be paid to the bargainor, is absolutely void upon its face, and 
of no effect. [Cited in EUckman v. Perrin, 6 Coldw. 142.] 

%. Oases cited. Gimell et al, v, Adams etaZ., 11 Humph. 283. 

FROM HASOLTON. 

This cause is from the Chancery Court of Chattanooga. [35] At 
the July term, 1858, Chancellor Van Dyke dismissed the bill. The 
complainant appealed. 

Hopkins^ for the complainant ; Welcker and Key^ for the defendants. 

McKiNNET, J., delivered the opinion of the court. f 

The complainant, who is creditor of the defendant Rawlings, seeks, ^ 
by this bill, to have satisfaction of his debt out of the proceeds of cer- 
tain property conveyed bj' the defendant, in trust, on the ground that 
the conveyance is fraudulent. 

The defendant, Rawlings, being largely indebted to different persons, 
on the 30th of May, 1857, made an assignment of his mercantile effects 
and other personal property, to the defendant Stark, for the benefit of 
the creditors therein named, including the complainant. 

The deed provides, that the several creditors named therein, ^' shall 
be entitled to their pro rata part of this assignment, provided they will 
make their election (on receiving notice of this assignment) to accept 
their pro rata part of said proceeds, in full discharge of their said 
debts, respectively; but not otherwise." Four months are allowed, 
within which, the creditors named may elect whether to accept or refuse 
the terms of the assignment; and the '' assignment is to be closed out 
in twelve months," if practicable. The deed further provides,* that in 
the event ^' only part of my said creditors elect to relinguish their said 
claims on me, and take the pro ro/a, then, and in that case, those [36J 
accepting the terms of the assignment shall be entitled to a full distribu- 
tion of the whole proceeds, pro raia^ among them." And, in conclu- 
sion, it is further provided, that '^ should there be more than enough to 
fully pay oft all the debts of those who accept this assignment, the sur- 
plus is to be paid to me." 

The proceeds of the trust property are not sufficient, perhaps, to pay 
one-fourth of the debts specified in the deed. 
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The complainant refused to assent to the terms of the assignment, 
and insists that he is entitled to full satisfaction of his debt, regardless 
thereof, on the ground that it is fraudulent, in law, upon its face. 

The authorities, upon this general subject, present a most remarkable 
diversity and contrariety of judical Opinion, in the courts of the dif- 
ferent states. 

According to some of the cases, an assignment stipulating for a re- 
lease, on the unqualified condition of excluding the non-releasing credi- 
tor from all benefit under the assignment, would seem to be considered 
▼alid. In other cases it is held, that where the stipulation for a release 
is only made a 'condition of preference, postponing thereby the non- 
releasing creditors to those who release, the assignment is valid. And 
other cases hold that all such stipulations are in violation of the just 
rights of creditors, and, therefore, void. 

The course of decision with us, has been in accordance with the latter 
cases. 

By the terms of the deed before us, all creditors who do not agree to 
accept a pro rata share of the fund created by the deeds in full dis- 
charge of their debts, are absolutely excluded from all benefit under the 
[37] assignment. And, by the express provision of the instrument, if 
the fund should turn out to be more than sufldcient for the discharge of 
the claims of the creditors who may accept the terms, the surplus is to 
be appropriated, not for the benefit of other creditors, but is to be paid 
to the debtor. 

This is an attempt to exert a power over creditors not sanctioned by 
our law. The debtor, even under the insolvent laws, after the surren- 
der of his property for the benefit of his creditors, could not claim to be 
discharged from payment of any portion of the debt that might 
remain unsatisfied. By our law, nothing can exonerate the debtor from 
the obligation, to pay the full amount of his just debts, but the voluntary 
release of the creditor. And, of course, the attempt to coerce a release, 
by making it a condition of the deed, that the refusal to release shall 
operate as a forfeiture of any benefit under the assignment, can be of 
no avail, except to destroy the deed. Such a stipulation is regarded, in 
law, as furnishing conclusive evidence of an intent *^to hinder, delay 
and defraud creditors of their just and lawful debts." 

Of like character is the other provision of the deed, reserving any sur- 
plus of the fund to the debtor's own benefit. 

For these reasons the assignment must be declared void, and the 
complainant will be entitled to satisfaction of his debt out of the fund. 
See 11 Humph. 283. 

Decree reversed. 
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JOHN GILLIAM v, THE STATE. 
Knoxville, September, 1868. 

1. WiTirsss — How IMFEACHBD. In impeachisg the credibility of a witness under our prac- 

tice, inquiry is not restricted to the general reputation of the witness for veracity, but it 
Inyolves his whole moral character. The impeaching witness should, therefore, be 
asked whether he knows the general reputation of the person whose credibility is in 
question; what that reputation is, and whether from such knowledge, the witness would 
believe him on oatii. 

2. CA8B8 GITBD. Ford V, Ford, 7 Humph. 92. 

FROM MARION. 

[38] The piisoner was indicted and convicted before Judge Gaut, 
in the Circuit Court of Marion, of the offence of placing obstructions 
upon a railroad. He was sentenced to the penitentiary, and, to reverse 
the judgment, he appealed in error. 

Hyde^ Frazier^ and Tumey, for the prisoner; HeiskeU^ EeesCj and 
Minnis^ for the State. 

MoKiNNET, J., delivered the opinion of the court. 

The plaintiff in error was convicted in the Circuit Court of Marion, 
nnder the act of 1852, for placing obstructions on the track of the 
Nashville & Chattanooga Railroad, and was sentenced to four years im- 
prisonment in the penitentiary. To reverse which judgment he has 
prosecuted an appeal in error to this court. 

In the progress of the trial, it was attempted, on the part of the de- 
fendant, to discredit a witness for the [39] State. The court ruled, 
that, in doing so, ^^ the impeaching witnesses must confine themselves 
to his general reputation as to the trait in question — that is, for truth." 
In this, it is said, the court erred. 

There seems to be some diversity of opinion upon this point, in the 
American courts. In some of the states, the inquiry is restricted to the 
general reputation of the witness /or veracity^ and in others, the inquiry 
involves the whole moral character of the witness. The latter practice 
has received the uniform sanction of this court. It has been regarded 
as essential to the ends of justice, that both the court and jury should 
have full opportunity of knowing the entire moral character of the wit- 
ness, where credit is sought to be impeached ; in view of all which, it 
may safely be left to the jury to determine what degree of credit the wit- 
ness is entitled to for truth, notwithstanding his other vices and immorali- 
ties of character, as his claims to veracity is the primary and important 
consideration. 

There is, perhaps, scarcely less diversity of practice in regard to the 
questions to be put to the impeaching witness. 

According to our practice, the proper inquiries are, whether the wit- 

22 



FAKCHER t;. BEMONTEGRE. 39*41 

ness knows the general aeputation of the person whose credibility is in 
question ; what that reputation is ; and whether, from such knowledge, 
the witness would believe him upon his oath. See Ford v. Ford, 7 
Humph. 92, 101 ; 1 Greenl. on Ev., sec. 461 and notes. 

In this view, the Circuit Court erred in restricting the inquiry into the 
general reputation of the witness. And for this error the judgment 
must be reversed. 



THOMAS H. FANCHER v. ALPHONZE DeMONTEGEE. 

Knoxville, September, 1868. 

L. Judicial kkowlbdob— Bboistbrs. The courts of this state will Judicially know the 
registers of the several counties of this state. 

^ Etidbncb— In description of land in a dbbd— Of mistakb in recital of mru- 
BBR OF GRANT. Where there is a mistake in the recital of the number of a grant in a 
deed, and the land is otherwise sufficiently identified and described, such mistake is im- 
material. [See Fnna v. Manning, 11 Humph. 311.] 

8. P08SE88ION — Of mixed possession. Where the possession of land, slaves, or other 
property, is joint or mixed, the law adjudges the possession to be with him who has the 
superior title. This general rule applies as strongly in favor of the children and other 
members of the father's family, as of strangers. If they actually reside with the father 
upon the property, it can make no difference, that he is the head of the family, claims 
the estate for him and in his own right, and apparently controls it; if he have not the 
title and it be in his children, the law fixes the possession with them. [Cited in Hurd 
V. French, 2 Tenn. Ch. SS6.] 

FROM BLEDSOE. 

ft 

[40] This action of ejectment is from the Circuit Court of Bledsoe 
county. At the July Term, 1856, before Judge Gaut, verdict and 
judgment were for the plaintiff. The defendant appealed in error. 

Minnia and Ndson^ for the plaintiff in error ; Frazier and Hyde^ for 
the defendant in error. 

Wright, J., delivered the opinion of the court. 

1. The objection to the register's certificate upon the deed from 
Duguide and Curtis, to the plaintiff below, [41] has nothing in it. The 
courts will take judicial notice of the registers of counties. Mr. 
Oreenleaf (1 Greenl. on Ev., § 6) says, courts will take notice of 
marshals and sheriffs, and the genuiness of their signatures. 

2. The next objection, is, to the description of the land in this deed ; 
that it is described as grant No. 4795, to John Roberts, when it ap- 
pears to be grant No. 4794, to Thomas B. Eastland ; and so that no 
title passed. But we think this position also untenable, because the 
land is, in other respects, sufficiently identified and described. The 
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entry was in the name of John Roberts, and |be true number of the 
grant, no doubt, is 4795. 4 Com. Dig. Title Grant, (G. 5.) 

3. The court was asked by Fancher's counsel, to charge the jury, 
that if Elijah Frost was in the possession of the disputed land, and hi» 
son, Thonuis Frost, was living with him, the law adjudged the posses* 
sion to be with the legal title. This, the court refused to do. But in- 
structed the jury to look to the proof, and if they were satisfied that 
Elijah Frost, the father, was in possession in his own right, and claiming 
for himself, and his son Thomas was living with him, as one of the 
family, then the possession was that of the old man, and not that of 
Thomas ; and if, after the old man left, Thomas took possession, and sold 
to, or put defendant in the possession, he cannot couple the possession 
of the old man, without color of title, with that of Thomas, to make 
out the seven years actual adverse possession. Nor would the pos- 
session of the old man, in his own right, or for himself, be the posses- 
sion of Thomas, who [42] was living in the family, and as one of the 
children of old man Frost. 

In this part of the charge, there is a material error. It is well set- 
tled, that in the case of a mixed, or joint possession of land, slaves, or 
other estate, the law adjudges the possession to be with him who has the 
superior title. And this rule applies, as strongly in favor of the chil- 
dren, and other members of the father's family, as of strangers. And if 
they actually reside with him on the property, it can make no difference 
that he is the head of the family, claims the estate for himself, and in 
his own right, and apparently controls it. If he have not the title, and 
it be in his children, the law fixes the possession with them. Wheeler 
on Slavery, 90, and authorities cited: 4 Wheat. 213; 3 Mass., 
215; 10 Id. 146; Brimmer v. Long Wharf, 5 Pick. 131. In this- 
case, Thomas Frost had a grant from the State of Tennessee, dated 
in 1846, which embraced the land in dispute, and under which, it is 
proved, he had claimed it for more than nine years, and during- 
this time he and his father actually resided together upon it. It is said, 
the old man Frost owned two hundred acres, embracing the land in dis- 
pute, but *no title in him is shown, and there is no proof of it ; and this 
two hundred acres is embraced within the grant of six hundred and forty 
acres to Thomas Frost. 

It is true that one witness does speak of a conversation between de- 
fendant in error and Thomas Frost, in which the latter admitted his 
title to one-half, or three-fourths, of an acre of the land in dispute, and 
said he would not plead the statute of limitations, etc., but it does not 
appear when this was ; and the other evidence [43] in the cause shows^ 
clearly, that he had possession of it, and claimed it under the six hun- 
dred and forty acre grant. Fancher claims under Thomas Frost, and 
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it is most probable, from an examination of the facts in this record^ 
that the charge of the court did most materially prejudice his defence. 
How the facts may appear, upon another trial, we cannot say. For this 
error in the charge, we are coqatrained to reverse the judgment. Judg- 
ment reversed, and cause remanded for another trial. 



ROBERT SLOAN v. A. V. HANNAH. 

Knozville, September, 1868. 

Boad8->Of thb appointment of oybrsebrs, and allotment of hands— Countt 
couBT — Act of 1835, CH. 6, SEC. 8. The classification of public roads in this state, and 
the aUotment of hands to OTcrseers, cannot be done by a less number than twelve* or 
one- third of the JoAtices of the county court. The mere appointment of overseers is a 
very different duty, and may be done by the Quorum Court or the county judge. [Seo 
Code S 1183.] 

FROM POLK. 

This action of debt was commenced before a justice of the peace of 
Polk county, by Hannah, as overseer of a public road, against Sloan^ 
to recover the amount fixed by statute for failing to work upon the road. 
In the Circuit Court of said county, before Judge Gaut, verdict [44] 
and judgment were against the defendant, from which he appealed in 
error. 

Trewhittj for the plaintiff in error ; , for the defendant in error. 

McKiNNET, J., delivered the opinion of the conrt. 

This suit was commenced before a justice of the peace of Polk 
county. It was brought to recover from Sloan the sum prescribed by 
the statute, for his failure to work on a public road in said county, of 
which Hannah was the overseer. It is admitted, that Sloan was duly 
notified to work on the road, and the question for our determination is, 
whether or not Hannah had any lawful authority to require him to work 
on said road. 

It appears that, at a session of the County Court of said county, 
in the year 1856, the County Judge being alone on the bench, holding 
said court, it was ordered by the court: ''That A. V. Hannah be ap- 
pointed overseer of the road, from Wm. Fagg's shop to the widow 
White's ford, on the Ocoee river ; and that he have all the hands in the 
third district, so as to make said road as required by law, a road of the 
first class." 

On appeal to the Circuit Court, the plaintiff recovered for the failure 
of Sloan to work three days. '* 

The error in the judgment relied upon is, the instruction of the Cir- 
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cuit Judge to the jury, that the County Judge had authority to make 
the foregoing order. 

This instruction assumes, that the power of the Quorum Court to 
*^ appoint overseers of roads," under tl\^ [45] act of 1835, ch. 6, sec. 
2, carried with it, by implication, the power to assign hands to the over- 
seers, thus appointed; and, also, to classify the public roads of the 
county ; and that like power must, of course, be held to belong to the 
County Judge. 

This is a mistaken assumption. The allotment of hands to each over- 
seer, as well as the classification of the roads, is a power which, for ob- 
vious reasons, has never been entrusted to a less number than twelve, 
or one-third of the justices .of the County Court. The simple appoint- 
ment of an overseer, is a duty of a very different nature, and it carries 
with it no such power as was supposed by the Circuit Judge. 

It follows that the present suit cannot be maintained. 

Judgment reversed. 



CROMWELL DELOZIER v. THE STATE. 
Knozville, September, 1868. 

WiTinsss —Criminal law— Pbactice. Where two or more are jointly indicted, and sep- 
arately tried, it seems that, after trial of one of the parties, and before Judgment upon a 
verdict against him, he maybe examined as a witness on behalf of his co-defendants. 
But, in all such cases, it is the better practice for the court to render judgment immedi- 
ately upon the verdict; and in a case where, after verdict against one, the court would 
not allow him to be examined for the other, because judgment had not been pronounced 
upon the verdict, it is held to be an error upon which the latter defendant could claim a 
new trial. 

FROM SEVIER. 

The plaintiff in error appeals from a judgment of the [46] Circuit 
Court of Sevier county, Judge Turley, presiding, upon a conviction of 
assault and battery. 

J. P. Swanriy for the plaintiff in error ; Heiskdl and Reese^ for the 
State. 

McEiNNET, J., delivered the opinion of the court. 

The plaintiff in error, and his brother, Andrew Delozier, were jointly 
indicted for an assault. They severed on trial. Andrew was first tried 
and found guilty. On the trial of the present defendant, Cromwell 
Delozier, it was proposed, in his behalf, to introduce Andrew as a wit- 
ness. The court refused to allow this to be done, upon the ground that 
judgment bad not been rendered on the verdict against him. 

Although there is some conflict of authority upon the point, it is diffi* 
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cult, in principle, to perceive any sound reason why, in a case like the 
present, one of several defendants jointly indicted, but tried separately, 
ahould be held incompetent as a witness, either before or after trial and 
conviction, for a co-defendant. His relation to the case, or the party 
on trial, may justly affect his credibility^ more or less, according to the 
circumstances of the particular case. But we are at a loss to see any 
just ground upon which he should be excluded as positively incompe- 
tent. But, be this as it may, it is very clear, that it will not do to place 
it in the power of the court, by a mere suspension of judgment upon 
the verdict, without any sufficient cause, to hold the party convicted, in 
a condition which disqualifies [47] him to give evidence for a co-de- 
fendant, even if the law were, as it seems to have been assumed to be by 
the Circuit Judge. Upon that hypothesis, the court ought to have at 
once rendered judgment, so as to remove the supposed disability. 
On this ground alone the judgment must be reversed. 



FRENCH AND VAN FPPS v. BRANDON AND KEIN- 

BRUSCH. 

Knozville, September, 1868. 

Ztidsncb— Book debt law ~ Act of 1706, cu. 4. sec. 2 (Code, sec. 3781). An account 
for goods, wares, and merchandise, delivered to be sold on commission, cannot be proven 
by the plaintiff's own oath under the book debt law. 

FBOK MORGAN. 

« 

This aotion of debt is from the Circuit Court of Morgan county. At 
the November term, 1857, before Judge Turley, verdict and judgment 
were for the defendants. The plaintiffs appealed in error. 

HumeSy for the plaintiffs ; Maynardy for the defendants. 

Caruthebs, J., delivered the opinion of the court. 

There must be a new trial in this case. It was erroneous to permit 
the defendants to prove the account [48] offered as a set-off, under 
the book-debt law. The account is for articles delivered to the plain* 
tiffs to sell on commission, and not for goods sold and delivered. The 
act of 1756 only applies to the latter case, and does not embrace the 
former. There is no other proof of the adverse account. 

The defendants filed a bill for discovery, under the act of Assembly 
on that subject, in relation to these dealings, and the state of accounts 
between the parties. The interrogatories were fully answered, and the 
same was read in evidence by the defendants. By this proceeding the 
plaintiffs were made witnesses, and their statements must be taken as 
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trae, 80 far as they are responsive to the interrogatories propounded ^ 
and the burden of disproving them is thrown upon the defendants. 
This is not done, except by the affidavit of defendants to their account^ 
and this, we have seen, is inadmissable. 

The suit is brought upon a note for $115.80. The credits admitted 
in the answer to the bill of discovery are about $80. No other credits 
are proved, and still the judgment is in favor of defendants, on their 
plea of set-off, for $37.50. 

The judgment must be reversed. 



JOHN (A SLAVE) v. THE STATE. 

Knozville, September. 1868. 

Criminal law— OoNTimrANCE ~ act of 1827, oh. 80, sec. 2. The act of 1827, ch. 80, (Code.. 
% 5208,) authorizing a continuance at the first term upon the affidavit of the prisoner, that 
he cannot go safely to trial on account of popular prejudice against him, should receiva 
a liberal exposition in favor of human life. Thus, a prisoner indicted for a capital felony- 
was not arraigned at the term at which the indictment was found, for the want of time ; 
and at the succeeding term, upon his arraignment, he asked a continuance under the 
provisions of the act of 1827, ch. 30, $ 2, which was refused him. This is held to be error. 
The " first term " in the sense of the statute, means the term at which the prisoner la 
arraigned for trial ; and it is then that such an affidavit of itself, entitles him to a continu- 
ance. 

FHOH GBAIN6ER. 

[49] The prisoner, a slave, was indicted in the Circuit Court of 
Grainger county, for murder. At the April term, 1858, before Judge 
Turley, he was tried, convicted, and condemned to suffer death. He 
appealed in error to this court. 

J. B. Heiskelly for the prisoner; W, B, Reese^ Jr,^ for the State. 

MoKiMNET, J., delivered the opinion of the court. 

The plaintiff in error was indicted in the Circuit Court of Grainger^ 
for the murder of a female slave, the wife of the prisoner. He was 
found guilty, and sentenced [50] to be hung. The case is brought up 
by an appeal in error ; and the error assigned is, the refusal of the 
court to grant a continuance of the case. 

It appeal's from the record, that the indictment was found at the 
December term, 1857, just before the close of the term, and after the 
traverse jury had been discharged, and all the other business of the 
court had been continued over to the next term, in consequence of 
which, the prisoner was not arraigned on the indictment until the fol- 
lowing April term. At the April term, upon being charged on the bill 
of indictment, the prisoner presented his affidavit under the act of 1827, 
ch. 80, sec. 2, asking a continuance, on the ground of the great excite- 
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mcnt in the public mind to his prejudice. But the application was re* 
iused, and he was put upon his trial. 

The act referred to, provides, that if the defendant in a criminal case, 
in which a change of venue is not allowed by law, ^^ will make oath that 
there exists too great an excitement to " (his) '^ prejudice, to come to 
trial at the first term, it shall be a sufficient cause for a continuance for 
"One term only." 

It is said the continuance was refused on the ground, that, as the 
prisoner was not put upon trial until the next, or second term after the 
indictment was found, he had, in fact, had all the benefit of the delay 
•contemplated by the statute ; and, therefore, the reason of the law had 
ceased to apply, and the case was not within the statute. 

This construction is wholly inadmissible. In favor of life, the 
statute is to receive a liberal exposition ; such is the uniform principle. 
The construction contended- for, [51] and adopted by his honor, the 
Circuit Judge, is directly in the face of the plain words, as well as the 
spirit of the act. The act explicitly declares, that upon oath being 
made as therein prescribed, '* it shall be a sufidcient cause for a continu- 
ance for one term." And it is not for the court, either to say that it 
shall not be a sufficient cause, or to gainsay the truth of the statement, 
Terified by the defendant's oath. 

It is clear, that, by the words '^ first term," was meant the term at 
which the prosecuting officer of the government demands the arraign- 
ment and trial of the defendant. 

On this ground, the judgment must be reversed, and the prisoner be 
remanded for a new trial. 



MARY A. TRAYNOR v. T. W. JOHNSON. 

E^oxville, September, 1858. • 

1. CoKYBRSioM— Waiver. The question, whether or not a conversion of property is 
waived, is a qnestion of intention. It is a mixed qnestion of law and fact, to be submitted 
to the Jury under proper instructions from the court. It must, in all cases, appear that 
the party ^ad full knowledge of his rights, in respect to the matter of which the waiver 
is predicated, for if ignorant thereof, of course, no intention to waive anything can be 
implied. 

S. Samb— Samb—Cask in judqmbkt. The plaintilF hired her slave to the defendant, by 
express contract, to be employed in a particular service. The defendant sub 'hired the 
slave to be employed in a totally different service, and pending said latter service the 
slave was taken violentiy ill, and, at the suggestion of the physician, he was taken to the 
house of plaintiff to be nursed, where he died. It is hdd, that the mere fact of the 
plaintiff's receiving the slave, under the circumstances, was not of itself, a waiver of the 
conversion ; but it depended upon the motive with which it was done, which was 
matter to be considered by the jury. IClted in Cobb v. Wallace, 5 Ooldw. 6A6.] 

3. CA8B8 CTTBD. Bell v. Oummiugs, 3 Sneed, S75. And see «. c, 8 Head, 44. 
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FROM BRADLET. 

[52] This action on the case is from the Circuit Court of Bradley 
county. At the September term, 1858, before Judge Gaut, verdict 
and judgment were for the defendant. The plaintiff appealed in error. 

Bowles^ for the plaintiff ; Hoyle and Edwards^ for the defendant. 

McKiNNET, J., delivered the opinion of the court. 

This was an action on the case to recover damages for the alleged 
conversion of a slave, hired by the plaintiff to the defendant for twelve 
months. 

The declaration contains counts in trover and case. Upon the issue 
of not guilty, the jury found for the defendant ; and, a new trial being^ 
refused, the plaintiff appealed in error. 

The defendant kept' a public hotel, and the slave was hired to him 
on the 10th of March, 1856, upon an express agreement that he was to 
be employed as a servant in the hotel. About the 1st of May the de- 
fendant sub-hired the boy to the Messrs. Cowan, to work in a brick- 
yard — a sort of employment, which the defendant was [53] informed, 
at the time of hiring, the plaintiff would not suffer him to be engaged 
in. In the month of June, while at work in the brick-yard, the boj' was 
taken ill with a violent dysentery, of which he died in a few days. A 
physician was called in by Cowan, to visit the boy. The physician, 
soon afterwards, ''saw the plaintiff and suggested to her that she had 
better have the boy brought to her house, where she could have him at- 
tended," and he was accordingly taken to her house from Cowan's, 
where he died a short time after his removal. The physician proves 
that the boy was well attended to at Cowan's, but it was his opinion 
that he would do better with the plaintiff, and it was at his (the physi- 
cian's) suggestion the negro was brought there. 

The principal question on the trial, was, whether or not the act of the 
plaintiff, in receiving back the slave, under the circumstances, was a 
waiver of the conversion. Upon this point, his honor, the Circuit Judge, 
instructed the jury, that, '/'^although the defendant was guilty of a 
wrongful conversion of the slave, and liable to be sued in trover for his 
value, still, if the plaintiff received the negro back into her possession, 
and treated him as her property, before his death, that it was a waiver 
of her right to sue in trover, for the conversion.'^ 

This instruction, in the general and unqualified terms in which it is 
stated ; is, we think, exceptionable. 

The question of waiver, is mainly a question of intention. The mere 
isolated act of receiving back the slave, is, in itself, equivocal. From 
this simple fact, it cannot be assumed, as a conclusion of law, that the 
plaintiff, in the case before us, waived the tortious conversion of the 
slave. In this lies the error of the [54] instruction ; for the court does 
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assume, as a matter of law, that upon the facts proved, there was an 
absolute waiver of the tort. 

Whether or not the reception of the slave, under the circumstances of 
this particular case, amounted to a waiver of donversion, depends upon 
the intention or motive which prompted the act. And the motive or in- 
tention of the act in this case, as in most other instances, is matter of 
inference, to be deduced with more or less certainty from the external 
and visible acts and conduct of the party ; and all the accompanying 
circumstances of the particular transaction. If the owner, with knowl- 
edge of the facts which, in law, constitute the conversion, take back the 
slave into his possession as owner, (either at the expiration of the term of 
hiring, or before), and as if the tort had not been committed ; this will be 
evidence of a waive of the conversion ; and, being once waived, the right 
to sue in trover, for the tort, is gone forever. This is the doctrine of the 
case of Bell v. Cummings, 3 Sueed, 275. Which, on review, we fully 
approve. It must be clearly established, however, that the party had 
full knowledge of his rights in respect to the matter of which the waiver 
is predicated ; for, if ignorant thereof, of course no intention to waive 
anything can be implied. But if, as is assumed for the plaintiff to be 
the fact in the present case, the slave was received back, not with any 
intention to waive the tort, or to forego any legal rights resulting there- 
from, but purely from motives and feelings of humanity towards the 
slave, or in obedience to the wishes of the physician, or from considera- 
tions of personal kindness towards the new owner of the slave, or [55] 
other such like motive, then, the simple act of taking back the slavey 
under such circumstances, would not, of itself, be sufficient evidence of 
a waiver of the conversion. And, it may be observed, that the question, 
what amounts to a waiver, is, in all cases, a mixed question of law and 
fact, to be determined by the jury, under proper instructions frotn the 
court. 

But, though the technical conversion be waived, impliedly, still, the 
same result in favor of the owner may, frequently, be subtantially 
attained on the count in case. The only material difference between 
trover and case is in respect to the rule of damages peculiar to each 
action. In trover, upon the fact of conversion alone, the value of the 
property is recoverable as a matter of course; whereas, in case the 
damages are measured by the nature and extent of the injury, and the 
value, or a less amount, may be allowed by the jury, according to the 
intrinsic merits of each particular case. 

It results, from this view of the law, applicable to the case, that the 
instruction to the jury was erroneous. The court likewise erred in not 
rejecting the statement of Cowan, derived from his negroes, in regard 
to the slave Nathan having been at Tucker's on the Sunday before he 
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was tak^n sick. This was excepted to when stated, and the court, 
instead of passing it silently by, should have excluded it from the jury. 
Judgment reversed. 



JAEED H. GRAHAM v. RIDLEY ROBERTS AND MARTHA 

WRIGHT. 

Enozvllle, September, 1858. 

1. Process — Service of. Connterpart of a summons was issued against Garret H. Graham, 
administrator of John Graham, deceased. The sheriff execnted said writ on Jared H. 
Graham, administrator of John Graham, deceased, and made due return thereoL The 
latter was the real party, but his name was not properly giyen in the writ. Held, that 
this was a valid service of the summons on Jared H. Graham, and he was guilty of gross 
negligence in not, at once, making his defence, if he had any. 

It. Same — Same — Waiver. The sheriff stated to the defendant that he knew no such man 
as Garret H. Graham; and when asked by Jared H. what he intended to do, he replied 
that he should return the summons with the facts upon it Jared H. Graham was at 
court Under the advice of counsel he failed to make defence, and Judgment by default 
was taken against him. He was fuUy apprised of the judgment by default before final 
judgment — appeared and defended the case upon the trial, at the execution of the writ 
of enquiry — introduced evidence — made various motions in the case, and filed a bill of 
exceptions. He faUed to have the judgment by default set aside. This was a waiver of 
the service of process, if not served, and he could not thereafter be heard to say that it 
was not executed on him. 

S. Same •> Judgment bt default set aside for waitt of service of process. If judg- 
ment by default is taken against a party without service of process, the court has power 
and will set aside such judgment, upon a proper application made by such party. 

4. Chancery ~ Jurisdiction — Remedy at law. If a person has a perfect remedy at law. 
of which he is not deprived by fraud, or accident, or the act of the opposite party, a court 
of chancery cannot grant him relief. 

FROM MARION. 

[56] Trial before Van Dj'ke, chancellor, at the December term, 1858. 
The bill was dismissed, and the complainant appealed. 

[57] Tumey^ for complainant; Frazier and Hyde^ for the de- 
fendants. 

Wright, J., delivered the opinion of the court. 

In the year 1849, Martha Wright sued Ridley Roberts and complain- 
ant, Jared H. Graham, as the administrator of John Graham, deceased, 
in the Circuit Court of Jackson county, Tennessee, in covenant The 
writ was issued the 5th of July, 1849, and the original placed in the 
hands of the sheriff of Jackson county, and by him returned, on the 
same day, executed. A counterpart was issued and placed in the 
hands of the sheriff of Marion county, where, it seems, complainant 
lived, and was, by him, returned executed on complainant, on the 20th 
of July of the same year. The complainant was described in the writ 
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as, ^* Garret H. Graham, administrator of John Graham, deceased '' — 
his true name being Jared H. Graham. 

When the sheriff oi Marion county received the writ — believing com- 
plainant to be the person intended, and not knowing of any other Gra- 
ham, who could answer to the description of administrator of John 
Graham — he executed it upon him, and returned the fact that he had 
executed it upon *' Jared H. Graham." When he showed the writ to 
complainant, at the time he served it, he remarked, ^^he knew no such 
man as Garret H. Graham ; " and the sheriff responded that he knew no 
such man himself, and that if the addition of administrator had not been 
to the writ, he would not have supposed complainant to be the person 
meant. 

[58] Before they separated, complainant inquired of the sheriff what 
he was going to do about it, and he replied, that he should return it, 
with the facts upon it, but did not tell him he should return it executed 
upon him, Jared H. Graham. 

At the return term of the Circuit Court, in November, the complain- 
ant and Roberts having failed to plead, judgment, by default, was taken 
against him, and a writ of enquiry of damages awarded to the next 
March term of the court, when a judgment final was taken, and this 
judgment, on appeal, was affirmed in the Supreme Court — at least a 
judgment was there had for $625.25, and costs; and complainant has 
since, by a subsequent proceeding, been rendered personally liable for 
said judgment, at the suit of Martha Wright. 

The object of the present bill is to enjoin these judgments, upon the 
ground that complainant was never served with process, and of newly- 
discovered evidence. 

The chancellor gave a decree dismissing the bill, and, we think, very 
properly. 

The complainant is not entitled to relief upon several grounds. In the 
first place, the defendant, in her answer, asserts that she was informed, 
and believed, that complainant was present in court when the judgment 
by default was taken, and failed to make defence by the advice of his 
counsel. This view of the case is strongly supported by the testimony 
of H. J. Graham and Wesley T. Burnett — two of complainant's wit- 
nesses — who prove that he left home and went to* Jackson county, 
Tennessee, in October, 1849. The court sat the 1st Monday in Novem- 
ber, and he is shown to have lived about 110 miles from that county. 
And we can [59] hardly imagine why he should have gone there at that 
time, under the circumstances, unless it were to look after the defence 
of the suit. 

But if this were not so, the bill and the record shows that complainant 
became fully acquainted with the pendency of the suit and the judgment 
by default, before the next term of the court, and before final judgment, 
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and actually appeared and defended the case, upon the trial at the exe- 
cution of the writ of enquiry — submitted evidence to the jury — made 
various motions in the case — filed a bill of exceptions, and appealed ; 
but yet he failed to have the judgment by default set aside, or to make any 
proper attempt to do so. This, he should have done, if, in fact, the 
writ had not been executed upon him. And we cannot doubt, if he had 
shown this fact, he would have met with instant relief, at the hands of 
the Circuit Court — or that, failing there, upon a proper case, the Su- 
preme Court would have reinstated the cause. That the Circuit Court 
had this power, was decided by this court in The Bank of Tennessee v. 
Spillern and Merriwether, 2 Sneed, 698. 

Complainant had a perfect remedy in the Grcuit Court, of which he 
was not deprived by fraud, or accident, or the act of the opposite party, 
and equity cannot relieve him. 7 Humph. 89. 

But if this were not so, and conceding that he was not served with 
process by the sheriff of Jackson county, yet the service upon him by 
the sheriff of Marion, was, in all respects, valid, and he was guilty of 
gross negligence in not, at once, making his defence, if he had any. 
This case cannot be sustained by Rice v. R. R. [60] Bank, 7 Humph. 
89, and Ridgeway v. The Bank of Tennessee, 11 Humph. 523. The 
cases are wholly unlike. 

The claim to relief upon the ground of newly-discovered eTidence, 
has nothing in it, because the fact relied on was well-known to Ridley 
Roberts — complainant's principal in the covenant — and it was gross 
negligence in him not to have known it. Besides, the fact could do 
complainant no good as a defence. The sale of the slave by Roberts 
was, of itself, a breach of the covenant, and the merits of the case are 
with the defendant. 

We affiim the Chancellor's decree. 



JOHN MAYSE v. JOHN AND JAMES LAFFERTY. 

Knoxville, September, 1868. 

1. Eyidekcb— Plat annexed —Marked boundabt wtll control. A plat annexed to 
a partition, or grant, is competent evidence to be looked to in ascertaining the tmo 
boondary of the land set apart; but the party is entitled to the lands actually approprl* 
ated, and if the land has been actually surveyed, and the lines marked different from 
the plat, the marked boundary will controL 

S. Boundaby— Statute of limitations— Act of 1819, sec. 1. If, at the time of the ex- 
ecution of a deed, the lines are marked, and the boundary thus made varies from the 
lines of the previous conveyances under which the bargainor claims title; and the lines 
marked are known and recognized by the parties as the true boundary of the land, an 
adverse possession of such land for a period of seven years, claiming up to the new 
boundary thus made, will vest an estate in fee in the conveyee. 

S4 



HAT8E V. LAFFERTY. 60-62 

FROM GRAINGER. 

This cause was heard at the December term, 1856, before Lucky, 
Chancellor. Decree for the i^omplainant. The defendants appealed. 

[61] Crozier^ Shields^ and Reese^ for the complainant; Heiskel and 
Barton^ for the defendants. 

Wright, J., delivered the opinion of the court. 

The decree of the chancellor, in this cause, should be affirmed. We 
are satisfied from the proof that the verdict of the jury is correct, and 
that the true line between the parties was established by it. The de- 
cree, being sustained by the proof and the verdict of the jury, should 
stand, unless the chancellor, in his charge to the jury, upon the issues 
submitted to them, committed some error. This, it is insisted by the 
defendants' counsel, he did. 

But, after a careful examination of the charge, we are unable to per- 
ceive any error in it of which the defendants can complain. 

It is objected, that the chancellor did not give force enough to the 
survey, or plat, made out by the surveyors and commissioners, who 
divided the lands of John Coulter, in 1812, and under which Jane 
Yancy derived her share in her father's estate. 

The court was asked to charge the jury, that the plat annexed to a 
grant or partition, has the effect to control general or directory calls, 
and even locative calls, and is entitled to great weight in ascertaining 
a boundary, and particularly so, when it concurs, substantially, with 
course and distance. 

In answer to this, the court instructed the jury, that the plat was a 
circumstance to be taken into their consideration in ascertaining the 
true boundary of the land [62] allotted to Mrs. Yancy ; but it might 
be disregarded if the caUa and other evidence in the case showed that 
the commissioners intended, and did include the whole of the 400 acre 
tract in their partition, going to the extreme boundary of that tract. 

This is, in substance, the doctrine laid down by this court in Tate v. 
Gray's Lessee, 1 Swan, 78, and is not in confiict with Bell v. Hickman, 
6 Humph., 398. The party is entitled to the lands actually appropri- 
ated ; and if the land had been actually surveyed^ and the lines marked 
differently from the plat, the marked boundary would control it. In 
this case, the evidence was abundant, of an actual survey and appro- 
priation at variance with the plat ; and the instructions of the court 
were righV 

It is next objected that the charge of the court, in answer to the 4th, 
5th, and 6 th propositions of defendants' counsel, was erroneous. It 
may be well here to state, that the defendant had, in the year 1844, 
purchased of John M. Preston a tract of land adjoining that in dispute, 
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and claimed that the deed taken by them covered the, land in contro- 
versy, and that under it they had held seven years in possession, and had 
title by the statute of limitations. This deed, however, and a regular 
chain of prior conveyances, showed that it did not embrace the land in 
dispute, but in fact called to adjoin the John Coulter 400 acres, and to 
corner on the three pines spoken of as a corner of his grant, and estab- 
lished by the jury as the true comer. But it appeared that the de- 
fendants, and those of whom they claimed, had held many years' pos- 
session of two small pieces of the land within the land in dispute, having 
them [63] enclosed up to the disputed line ; and, that when Preston made 
the deed, one of defendants, upon a survey of the land, had, in some way, 
marked a line with his knife, so as to include all or a part of the dis- 
puted land. And the other proof in the case abundantly shows, that 
the possession of defendants was a naked one. 

In this state of the case the court, after allowing the defendants to 
hold, under the statute of limitations, to the extent of their actual 
enclosure, instructed the jury further, that if, at the time Preston made 
his deed to the defendants, he went on the ground, designated and 
marked a line different from that called for in his deed, and the defend- 
ants held and claimed up to that new line, being different from the one 
designated in the conveyance and in the previous conveyances, and the 
same was held by the defendants for seven years, adversely, it woul5 be 
such color of title that, under the statute of limitations, they would be 
vested with the fee under the first section of the act of 1819 ; but that, 
unless there was full and complete evidence that there was another line, 
known, marked, and recognized by Preston at the time of his convey- 
ance, different from the line called for as the line of the John Coulter 
400 acre tract, defendants' deed would be confined to and bounded by 
the line which the jury might believe was the true original line of the 
grant ; that should they believe the original north line of the 400 acre 
tract was where the complainant contended, the defendants' deed stopped 
at that point, unless a different one was marked and recognized by 
Preston at the date of his deed, in which event defendants' deed would 
go to it. That a line to be marked must have the usual designations on 
the trees, or other [64] distinct and visible indications, showing, with 
reasonable certainty to the enquirer, that it was a boundary line. 

It is alleged that this charge, in their enquiry as to the boundary, 
confined the jury to the acts and declarations of the parties at the 
time Preston made his deed to the defendants, and excluded from their 
consideration all antecedent and subsequent acts — possession and the 
like — tending to show where this true line really was. But, we think, 
an examination of the whole charge will show that this is not so, and 
that the case was fairly submitted to the jury upoii all its facts, and 
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that certainly the defendants have no valid ground of complaint against 
the charge. 

The merits of the case have heen reached, and we affirm the decree. 



WILLIAM D. SMITH, Executor, v. CHARLES METCALF. 

Knoxville, September, 1868. 

1. Trust and trustee— Trustee takes an estate co-extbnsivb with the objects 
OF the trust— When the estate ceases. An estate co-extensive with the dnties to 
be performed, will vest in the trustee, and he will take exacUy that quantity of interest 
whieh the purposes of the trust require, which being executed, the trutt estate ceaset, 
[Citing Ellis v. Fisher, 8 Sneed, 2S1, and cited in Williamson v. Wickersham, 3 Coldw. 56; 
Bowers v. Bowers, 1 Heisk. 303; Turner v. Ivie, 5 Heisk. 234; Harding v. St. Louis Life 
Ins. Co., 2 Tenn. Ch. 468.] 

8. Same — Same — Same —Case in judgment. Property was bequeathed, to be under the 
control and direction of the executor, for the beneflt of the legatee, who was a feme 
covert. She died, leaving husband and children surviving. Hetd^ that the executor took 

• an estate during the life of the feme covert — that, at her death, the estate ceased, and the 
trustee could not, thereafter, maintain an action to recover said property. 

FROM M'mINN. 

[65] This cause was tried at the December term, 1857, Gaut, J., 
presiding. Verdict and judgment for defendant. The plaintiff ap- 
pealed. 

Cooke^ for the plaintiff ; Baxter^ for the defendant. 

Wright, J., delivered the opinion of the court. 

This was an action of detinue for a slave, Betty, in which judgment 
was rendered against the plaintiff, and he has appealed in error to this 
court. 

The plaintiff is the sole executor of Jackson Smith, who died about 
June, 1852, and claims the slave as trustee under bis will, and the codi- 
cils thereto attached. 

The testatfor had seven children, and in his will he gave to his daugh- 
ter Harriet H. Grills, the one-seventh part of his estate, in fee simple. 
Afterwards, in a codicil is this clause : ^^ In addition to the foregoing 
will and codicil, I make this, the second, codicil to said will. I revoke 
that portion of my will which gives to my daughter, Hairiet Grills, the 
portion of property set apart in the foregoing will ; and the reason why 
I revoke said portion of my will is, that I wish that my executors [66] 
to take the same into their control and management, and direct that 
they, my executors, manage said property heretofore given to Harriet 
Grills, in the same way that they are directed to control and manage the 
property given in the will to Elizabeth Emeline Lowry and Nathaniel D. 
Smith. I make this change in my will, being fully of the opinion that 
Jefferson Grills will not take that care of said ptoperty, that he should 
do.'* 
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In the will, the shares of Nathaniel D. Smith and Elizabeth Emeline 
Lowry, were not given to them, but to their children, " to be under the 
control and direction of my executors, and nbt at all to be under the 
control, either of my son, Nathaniel D. Smith, or my son-in-law, Alex- 
ander M. Lowry. I wish my executors to apply the rents and hires, if 
any, to the maintenance and education of said grand-children, or dis- 
pose of it to the best advantage of the grand-children, as they may 
think best." 

Jefferson Grills was the husband of Harriet H. Grills, and is still 
alive, but she is dead, leaving children, some of whom are adults, and 
others are infants. The said slave, in the lifetime of Harriet H. Grills, 
was set apart to her, and permitted to go into her possession by the ex- 
ecutor, where she remained until the death of said Harriet. 

Subsequent to her death, and prior to the institution of this suit, the 
said slave was sold under a decree of the County Court of M'Minn 
county, for distribution among the children of Harriet H. Grills, to 
which proceeding the present plaintiff was no party. At said sale, the ' 
defendant became the purchaser, took said slave into possession, and 
now has her. The plaintiff forbid the [67] sale. The decree was had 
by the children of Harriet H. Grills, who were parties to the suit. 

The only question in the case is, was the testamentary trust created 
by the will of Jackson Smith, determined by the death of Harriet H. 
Grills? If it was, the plaintiff cannot maintain this action, because his 
estate in the slave had ceased. 

The Circuit Judge charged the jury, that by a proper construction of 
the will, the share of Harriet H. Grills was vested in her absolutely ; 
and that by the codicil afterwards made to the will, the testator onl}^ in- 
tended to prevent the marital rights of her husband attaching thereto, 
at least during her life ; and for that purpose clothed his son William 
D. Smith, t^e present plaintiff, with a trust to manage and control the 
property during the life only of his daughter, the said Harriet H. Grills, 
and upon her death, the object of the trust having been accomplished, 
the trust itself terminated, and the present plaintiff had no further con* 
trol over the property. That whether the marital rights of Jefferson 
Grills were entirely taken away, or only taken away dunng the life of 
Harriet H. Grills, it was not then necessary to determine ; because, if 
the present plaintiff, at the time he instituted this suit, had no right to 
said property, or authority to control it, he could not sustain the ac- 
tion. 

We think this charge of his honor, the Circuit Judge, was correct. 
It is plain that the testator, as to the share of Harriet H. Grills, would 
not have changed his will, but for his fears of the profligate habits of 
her husband, and his wish to exclude him from any control over the 
property during the coverture. That some of her children are yet in- 
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f ants, can make no diiference, since [68] the trust was not created, be- 
cause of the infancy of the children, but merely to protect the property 
against the marital rights of the husband. It is well settled, that an 
estate, co-extensive with the duties to be performed, will vest in the 
trustee, and that he will take exactly that quantity of interest which the 
purposes of the trust require, which, being executed, the trust estate 
ceases. The case of Ellis v. Fisher, 8 Sneed, 231, is very much like 
this. There the husband survived the wife, who left infant children. 
The language creating the trust was very comprehensive ; yet it being 
evident, it was only intended to protect the property ag^ainst the mari- 
tal rights of the husband, the trust estate was declared to cease at the 
wife's death, and the estate itself, eo insiantiy to go to the children. 
Judgment afiSrmed. 



LEROY M. WILEY et al. v. JOHN M. BRIDGMAN et al. 

Knozville, Deoennber, 1868. 

1. Chawcisby— Jurisdiction— ExEOUTioN— Sale of a remainder, or revbrsionart 
INTEREST IN REALTY. A remainder, orTeyersionary interest in real estate, can be sold 
by an execution at law. A bill in Chancery is not necessary to reach such interest, and 
will be dismiBsed apon demurrer. The remedy at law, is complete, and the Chancery 
Court has no Jurisdiction. [Citing Kelly v. Morgan, 8 Yerg. 437.] 

-2. Same— Same — Waiver OF JURISDICTION— Act of 1852, ch. 860. Although a demand 
may be, purely, a legal one, an order pro co^fetWt or an answer to the merits, is a waiver, 
under the act of 1852, ch. 366, (Code, § 4321,) of the question of Jurisdiction. [Cited in 
Harrison v. Wade, 8 Coldw. 511.] 

Z, Execution— Practice— Sheriff— REMEDY WHEN there is doubt as to the pro- 
per DISPOSITION OF MONEY RAISED ON SEVERAL EXECUTIONS. If the Sheriff haS 

raised money, under several executions Issued from the same court, and is at a loss how 
to distribute it, the court will, in a summary way, upon the facts stated in the return, 
advise how it should bo distributed. It has the power over its suitors, and will so ap- 
propriate the money as to bind them, and protect the sheriff. 

4. Pro confesso order— Effect. An order taking a bill for confessed is equivalent to 
an answer, admitting the allegations of the bill. [See Code, $ 4371.] 

FROM BLEDSOE. 

[69] t>ecree for the complainants, at the March term, 1858, before 
Van Dyke, Chancellor. The defendant, Bridgman, appealed. 

Lyon^ for the complainants ; Welcker and Key^ for the defendants. 

Wbight, J., delivered the opinion of the court. 

The defendant, John M. Bridgman, filed a demurrer to the plaintiff's 
bill, but the chancellor overruled it. In this we think he erred. 

That a reversionary, or remainder interest in real estate, could be sold 
by execution at law, was decided in Kelly v, Morgan's Lessee, 3 
Yerg. 437. 
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■ 
The complainants then had a complete remedy at law, and to ask 

relief in equity, was not only useless, but expensive and mischievous. 
They already had a judgment in the Circuit Court, with an execution 
and levy upon the land, and all they had to do, was to sell it under that 
writ. But instead of doing this, the sheriff is made [70] a party de- 
fendant to the bill, and restrained by injunction from making the sale, 
and a decree to sell asked in Chancery. 

The proceeding cannot be justified by the fact that sundry executions 
in favor of other creditors of Bridgman, from a justice of the peace, 
had been levied on the same land, because they had all been returned 
to the Circuit Court of Bledsoe county, the same court in which com«> 
plainant's judgment was had, and orders of sale made ; and all the exe- 
cutions must, necessarily, be in the hands of the same sheriff, or return- 
able to the same court ; and having the money produced by the sale in 
his hands, he could readily apply it, according to the priorities of the 
writs ; or, if he had doubts how to distribute it, thei court would advise 
him. 

It is well settled, that where a sheriff has raised money under several 
executions, and is at a loss how to distribute it, the court. will, in a sum- 
mary way, upon the facts stated in the return, advise how it should be 
distributed. It has the power over its suitors, and will so appropriate 
the money as to bind them and protect the sheriff. Washington et al. v. 
Saunders, 2 Dev. 848. 

The case of Parrish v. Saunders and Martin, 8 Humph. 481, was a 
conflict between different courts. 

We are, therefore, constrained to reverse the decree of the Chancel- 
lor, and to dismiss the complainants' bill. 

But as to the bill of Benjamin F. Bridgman, no demurrer was filed by 
John M. Bridgman, and it was taken pro confessoy as to him. This is 
equivalent to an answer, admitting the allegations of the bill ; and if the 
demand of Benjamin F. Bridgman was purely a legal one under [71] 
the act of 1852, ch. 865, section 9, the question of jurisdiction is waived.. 
Acts 1851-2, page 672. 

He is, therefore, entitled to hold his decree. 

The complainants, Wiley, Banks & Co., will pay the costs of their 
bOl ; and they, with the other parties to that suit, will be left to preserve 
their legal remedies under the levies. 
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SAMUEL KELLY v. SAMUEL W- DAVIS. 

Knozville, September, 1858. 

1. PBAcncB— Traffic with slates— Act of 1818, ch. 136, sec. S. The act of 1818, ch. 
136, forbidding all traffic with alaves except for articles of their own manufacture, with- 
out permission of the owner of said slaves, does not contemplate a criminal proceeding- 
as the mode of recovery of the fine imposed for such offence. The word " fine," as used 
in said act, is inartificial, and is to be understood in the sense of penalty, to be recovered 
by action of debt. 

8. Same — Same — Same. The provision of the act of 1818, ch. 186, forbidding all traffic with 
slaves, except for articles of their own manufacture, without the permission of the 
owner, which appropriates the one -half of the penalty imposed by said act to the use of 
the person who will sue for the same, and the other half to the use of the owner of the 
slave with whom such unlawful traffic may be had, does not preclude the owner of such 
slave from maintaining the suit for such penalty himself. 

8. Sams — Evidence. Where the plaintiff in an action of debt for the recovery of a stat- 
utory penalty, voluntarily proves by his own witness that he had recovered a former 
judgment against the defendant for the same cause of action, without explanation, he 
thereby defeats his right of recovery, although the record of such former recovery be 
not produced. 

4. Same— Statute. Where a statute imposes a penalty, and prescribes no form of actioa 
for its recovery, debt may be maintained. 

FROM GREENE. 

[72] Debt,- from the Circuit Court of Greene county. Verdict and 
judgment below for the plaintiff, and appeal in error by defendant. 

T. D. and iJ. Amoldy for the plaintiff in error ; Crawford, for the 
defendant in error. 

McEiNKET, J., delivered the opinion of the court. 

This suit was commenced before a justice of the peace, under the 
third section of the act of 1813, ch. 135, which prohibits all traffic with 
slaves (except for articles of " their own manufacture*') without per- 
mission of the owner. 

The first section prescribes the penalty, and likewise the mode of re- 
covery, as follows: the person so offending *' shall be fined in a sum 
not less than five, nor more than ten dollars ; to be received before any 
justice of the peace of the county wherein such offence shall be com- 
mitted ; one-half tcT the use of the person who shall sue for the same^ 
the other half to the use of the owner of such slave or slaves." 

In that part of the act which declares the penalty, there is a want of 
exact technical precision in the use of the word "fined," but, notwith- 
standing, from the whole of the first section taken together, the mean- 
ing of the law is plain enough. 

The mode of recovery contemplated by the Leglislature was not, as- 
has been assumed, in the form of a [73] criminal proceeding ; the in- 
accurate use of the word "fined" — upon which this assumption is 
based — does not warrant any such construction. The meaning obvi- 
ously is, that the offending party should be subject to the penalty of 
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not less than $5 nor more than $10, in the discretion of the justice. 
The construction contended for derives no support from the omission 
of the Legislature to prescribe any form of action. It is a familiar 
principle of pleading, that if a statute prohibit the doing an act, under 
■a penalty or forfeiture, and do not prescribe any mode of recovery, 
debt may be maintained. 1 Chitty's PL 127. 

The objection that no right of recovery is given to the master or 
owner of the slave, is not well founded. True, the statute does not, in 
express terms, give the master the right to sue for the penalty, but it 
must be implied that it was the intention of the Legislature that he 
should have such right. The master, in general, is the person injured 
by the violation of the statute; and, in reason, the recovery should 
insure to his benefit. And the Legislature intended, not to deny him 
the right of recovery, but to provide that, if a stranger stepped ia 
l^efore him and sought to recover the penalty, that still one-half of the 
penalty should insure to the master's use. 

Thus far, and upon all the other points made in the case, the instruc- 
tions of the court were correct, except as to the effect of the parol evi- 
dence of a former recovery. The plaintiff, in making out his case 
before the jury — as would seem from the record before us — saw 
proper to prove the fact, by his own witness, that he had recovered a 
former judgment Hgainst the defendant [74] for $10, before a justice 
of the peace, for the same cause of action for which the present recov- 
ery was had. Of this no explanation is given in the proof, and prima 
Jade the former judgment was regularly obtained and remains in full 
force. The defendant offered no evidence, whatever, as it appears. 
Acting upon the assumption, as, for the present, we are bound to do, 
that such former judgment was obtained, the present suit cannot be 
maintained. The plaintiff, who voluntarily made this proof, cannot now 
escape the consequences on the ground that the record of the former 
suit was not produced. It is very true that the defendant could not 
have set up this ground of defence without the production of the record, 
had not the plaintiff, by his own proof, dispensed with the necessity of 
the higher evidence. The point is, that the plaintiff by his own evi- 
dence, which was allowed to go to the jury without any objection on 
either side, has defeated his right to maintain the present action. 

Taking the case as presented in the record, the judgment must be 
reversed on the latter ground alone. On another trial the plaintiff will 
have an opportunity to present his case properly, and the defendant to 
make his defence. 

Judgment reversed. 
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WILLIAM MEAHER v. MAYOR AND ALDERMEN OF 

CHATTANOOGA. 

EInozville, September, 1858. 

1. Pragttcb— PowEBB OP MUiaciFAL GORPOBATiON. A fine, forfeiture, or penalty, im- 
posed by an ordinance of a town corporation for an offence against the municipal laws, 
may be recovered by warrant in debt, and the only proof required is, that the particular 
offence has been committed. So, where a town ordinance creating a certain misde- 
meanor, provided that whoever should be convicted of the same, should pay a certain 
designated fine, it is heldt that a conviction, in the sense of the ordinance, is simply suf- 
ficient proof of its violation and that the proceeding for the recovery of the fine might 
be by warrant in debt, and a judgment thereon by the proper officer. [Ace. Wood v. 
Mayor of Grand Junction, 5 Heisk. 442, citing this case.] 

S. Same — Samb. Where a corporation ordinance provides that whenever complaint is made 
on oath to the recorder of its violation, he shall issue his warrant for the arrest of the 
offender; it is heldt that the recorder is not thereby precluded from issuing his warrant 
without such complaint on oath, or upon his own Imowledge, that the offence has been 
committed. 

FBOaC HAMILTON. 

[75] The complainant in error was fined by the recorder of Chatta- 
nooga for a violation of a town ordinance. He brought the matter by 
writ of certiorari before the Circuit Court of Hamilton county. The 
court rendered judgment dismissing the petition, from which petitioner 
appealed in error. 

Burch and Mitchell^ for plaintiff in error ; Welcker and Key^ for the 
defendant in error. 

Caruthebs, J., delivered the opinion of the court. 

The recorder of the city of Chattanooga issued a warrant in debt 
against Meaher for fifty dollars, which, as stated in the warrant, he 
owes ^' in consequence of a forfeiture, or penalty, incurred for a misde- 
meanor for keeping a disorderly house in the city of Chattanooga, con- 
trary to the provisions of the 10th section of an act passed by the mayor 
and aldermen 7th January, 1852." 

[76] The 10th section referred to creates the misdemeanor, and the 
14th section of the same ordinance prescribes the penalty, thus : ^* who- 
ever shall be convicted of a misdemeanor, under any of the provisions 
of this ordinance, shall forfeit and pay to this city a sum of not less 
than three nor more than fifty dollars." 

Judgment was given by the recorder against the defendant for $20, 
and the case was taken to the Circuit Court, by certiorari^ where the 
same was dismissed, and is brought here by writ of error. Upon the 
facts stated in the petition, the following questions are made and 
argued : 

1. It is contended that the action for the forfeiture would not 
lie until a conviction was first had for the misdemeanor. We think two 
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proceedings unnecessary. To sustain the action for the penalty it 
would be indispensible to prove the offence stated in the warrant. There 
was no penalty to be recovered if the misdemeanor did not exist. As 
a part of the case — the very foundation of it — the offence would" have 
to be made out before the recorder. How could there be a separate 
proceeding? There was no power to indict — the city can only operate 
by fines, forfeitures and penalties, and then to be recovered by warrant. 
If the fine, forfeiture, or penalty — for the name is not so material — is 
fixed by the ordinance, for any particular thing, that may be recovered 
by warrant, and the only proof required is, that the offence, or act to- 
which such fine or forfeiture is attached, has been committed. Debt is 
the proper action for penalties prescribed for certain offences, by acts or 
ordinances. This is the well settled law, and has been recognized at 
the present term. 

[77] 2. The second ground relied upon to reverse is, that the war- 
rant was issued without any ^^ complaint on oath " made before him, as 
required by the Ist section of the ordinance of 1852. When such com- 
plaint is made, the ordinance requires that he ^^ shall" issue a warrant 
for the arrest of the offender, but he is not precluded f i-om issuing it 
without such oath, or upon his own knowledge. lif he were sued for 
malicious prosecution this might be a matter of consideration, but it ia 
presumed it does not vitiate the proceedings. 

These two objections were taken by the pleas in abatement before the 
recorder, and in the petition for certiorari^ which was dismissed by the 
Circuit Court. The offence of keeping a disorderly house is not denied 
in the petition, and so no merits are shown. 

The petition was properly dismissed, and the judgment will be 
affirmed. 



JOSEPH L. KING v. DOOLITTLE et ah 

EInoxville, September, 1868. 

1. OHA.NCBRT — lONOTlANCE OF lAW— AFFLICATION OF THE PBINOIPLB. The mftxlm, that 

ignorance of the law is no excuse for the breach, or non -performance of an agreement, 
applies, €Uonkt to general public laws, which prescribe a rule of action for the whole com- 
munity; and has no application to special or private acts, which are only intended to 
operate upon particular individuals. Nor does it apply to foreign laws, or to the laws 
of the other States of the Union. Ignorance of those laws is deemed to be ignorance 
of fad. 

S. Same — Same — Same— Bank charters. In the application of this legal maxim, & 
private bank charter, which is merely the tUU of the parties, stands upon the footing of 
special, or private, acts, foreign laws, and the laws of other States of the Union. 

8. Same — Same — Same —Confined to cases of fure, unmixed mistake of law. This 
highly artificial and rigid doctrine, is confined to cases of pure, unmixed mistake of law» 
in which there is no mistake of fcutt no trust, or element of fraud entering in, and oon* 
ducing to the making of the contract. 
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^ Same— Mistake of fact— When a court of equity will rblieyb against. If a 
contract is entered into in good faith, by which it is mntually understood and intended, 
for an adequate consideration, the one party shall part with, and the other acquire a 
Talid title to property; and it turns out that, at the contract, by the operation of some 
settled principle of law, of which they were alike ignorant, the supposed title is wholly 
valueless, or did not, in legal contemplation, exist, in such case, the mistake is not a 
mere mistake of law, it involves, in tome measure, a mistake of fact, as well as of law; 
and a Court of Equity will replace the parties in statu guo. [Cited in Harding v. Egln, 3 
Tenn. Ch. 41.] 

Z. Same — Same — Same — Fraud not nbcebs art to relief. In cases of mutual mistake 
going to the essence of the contract, it is not necessary that there should be any element 
of fraud to warrant the interposition of a Court of Equity. Relief will be granted on the 
ground of mutual mistake, as to the existence of the thing which constituted the basis of 
the contract. 

^ Same— When negotiable paper subject to equities, in the hands of the en- 
dorsee. The transfer of negotiable paper in payment of, or as a security for, preexist- 
ing debt, is not a transfer in the due course of trade, so as to protect the paper in the 
hands of the holder from the equities, to which it was subject, between the original 
parties. [Cited in Anderson v, Douglass, 1 Tenn. Ch. 442, and Bridges v. Bobinson, S 
Tenn. Ch. 726.] 

7. Same — Same — Lex loci contractus, governs — Pennsylvania. The Right of parties 
is to be governed by the law of the place where the contract is made. In this case, the 
contract of endorsement was made in Pennsylvania, and, although the course of judicial 
decision in that State, as to the equities to which negotiable paper is subject in the hands 
of the endorsee, is diiferent from ours, yet, it is settled by her courts, that the transfer 
of the note of a third person, as collateral security for a preexisting debt, without a new 
consideration, will not place the person to whom it is transferred, in the condition of a 
holder for value, so as to protect him against the equities subsisting between the original 
parties. 

FROM KKOX. 

[78] Thid cause was tried before Luckey, chancellor, who dismissed 
the bill. The complainant appealed. 

[79] Nelson, Maynard and Cocke, for the complainant; Trigg and 
Temple, for the defendants. 

McEiNNEY, J., delivered the opinion of the court. 

This bill was filed in the Chancery Court at Knoxville, to have re- 
scinded and annulled, a contract entered into on the 28th of Septem- 
ber, 1855, for the purchase of a supposed banking institution, located 
at Enoxville, including the capital stock, debts, and effects of every de- 
scription, by the complainant, from the defendants, Doolittle & Co., for 
the consideration of $37,500, for which the former executed his sev- 
eral promissory notes, payable to the latter. 

The supposed institution claimed a legal existence, under and by 
virtue of an act of the General Assembly of this State, passed on the 
2d of March, 1854. It went into operation in January, 1855, under 
the adopted name of '' The Miners and Manufacturers' Bank," the stock 
being owned by the defendants, Doolittle & Co. 

The act of 2d of March, 1854, above referred to, contains seventy- 
five sections. By said act, various companies were incorporated for 
different purposes, having no connexion with, or relation \o each other. 
By the four last sections of the act, certain persons therein named, 
*^ were created a body politic and corporate, by the name and style of 
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the Southern Mining Company." In addition to numerous and exten* 
sive powers conferred upon said company, in express terms, there is a. 
provision in the 73d section, that it should [80] " have all the powers, 
franchises, rights, privileges, and immunities conferred upon the corpo- 
ration and body politic, created by an act December 27th, 1843, ch» 
60." The act referred to, merely by the date of its passage and chap- 
ter, was the charter of incorporation of the " Bank of East Tennessee,*' 
with a capital stock of $800,000. 

Under the banking power thus derived, the ^^ Miners and Manufact^ 
urera' Bank" was established. 

The d|pt of 2d March, 1854, under which said bank claimed to have 
been chartered, contained (in the 3d and 46th sections) the reservation 
of an express power to repeal and dissolve any company created by 
virtue of that act, ^^ at the pleasure of the Legislature." And in the 
exercise of the power thus reserved, the Legislature — for reasons 
deemed sufficient — by an act passed on the 28th of February, 1856» 
ch. 113, sec. 16, repealed and annulled, in toto^ the charter granted to 
the before-named ^'Southern Mining Company," so far as said charter 
conferred "banking privileges " on said company. 

It appears, that not long after the passage of the act of March 2, 
1854, the charter of the " Southern Mining Company " was offered for 
sale ; and a copy of what purported to be the entire charter of said com- 
pany, was procured. This copy embraced the four last sections (sees. 
72, 73, 74, 75,) of the act above referred to ; to which was appended, in 
full, the charter of the *' Bank of East Tennessee." This copy was duly 
certified by the Secretary of State, under the seal of the State, to be 
*' a full and perfect copy of all that part of an act passed March 2y 
1854, by the General Assembly of said State, which relates to the 
Southern Mining Company." [81] But in said copy, tJie sections re- 
serving to the Legislature the right and ^ power of repeal^ at pleasurey 
were wholly omitted. 

Upon the faith of this copy being what it imported upon its face, and 
was certified to be by the proper officers, a full and perfect copy of the 
charter of said company, the defendants, Doolittle & Co., became the pur- 
chasers thereof, in the latter part of the year 1854, for which they paid 
$12,500 ; and in the like faith, the complainant contracted with them 
for the purchase of the bank, (established under said charter), in Sep- 
tember, 1855. The fact, indeed, is placed beyond all question, that no 
one of the parties to this suit, or connected with the bank, had any 
knowledge, or even suspicion, that the charter of the company, under 
which the bank was organized, was at all subject to the will or power of 
the Legislature, until the passage of the repealing act of February 28, 
1856. And even then, it was denied by the bank, that the sections of 
the act reserving the power of repeal, had any application to the charter 

46 



KING v. DOOLITTLE. 81-8$ 

granted to the Southern Mining Company ; but, on the contrary, had 
reference alone to the companies created by the sections of the act, 
"which, in the order of place and number, preceded those sections which 
conferred the power of repeal. And this opinion was entertained, it 
seems, until, in a judicial proceeding, to which the bank was a party, 
it was declared by this court, in September, 1856, that the power of re- 
peal extended, as well to the charter under which the ^^ Miners and Man- 
ufacturers' Bank" claims a corporate existence, as to all the other 
l^harters of incorporation granted by the act. (See 8 Sneed, 610). 
And that by [82] the repealing act of 1856, the legal existence of the 
bank was totally destroyed. 

It appears from the proof, that the purchase of the charter by the de- 
fendants, Doolittle & Co., was partly negotiated through the complain- 
ant. It hkewise appears, that the complainant was made president of 
the bank on its first establishment in January, 1855, and that he re- 
mained in that office up to September of the same year, when, by his 
purchase from Doolittle & Co., he became owner of the bank. It is 
shown in the proof, that prior to September, 1855, the bank had become 
embarrassed in its operations, mainly in consequence of large advances 
made to the complainant, aud also, to Doolittle & Co. To relieve the 
bank of this embai^assment, the complainant went to Philadelphia — 
where Doolittle & Co. resided — and negotiated a purchase of their en- 
tire interest in the bank. \ 

It is also shown in the proof, that the promissory notes made by the 
complainant to Doolittle & Co. , in consideration of the purchase of the 
bank, were, at the time of their execution, transferred by endorsement, 
in part to the defendant. Fuller, and in part to one Barnitz. 

Prior to the 28th of September, 1855, the date of the complainant's* 
purchase of the bank, Doolittle & Co. were largely indebted to Fuller 
and Barnitz, severally, for^moneys by them advanced to the former, for 
the benefit of said bank. For these advances, Fuller and Barnitz, re- 
spectively, held the promissory notes of Doolittle & Co., to secure the 
payment of which, the latter had placed in their hands various stock 
bonds and other evidences of debt, and also a large amount of the issues 
[83] of said bank. It seems that Fuller and Barnitz were parties to 
the negotiation between the complainant and Doolittle & Co., in rela- 
tion to the purchase of the bank. And by an arrangement between the 
parties, with the mutual consent of all, the notes of the complainant 
were tranf erred to Fuller and Barnitz, and accepted by them, in lieu of 
the notes which they respectively held on Doolittle & Co. ; and certain 
mortgages executed by complainant, to secure the payment of his notes 
to Doolittle & Co., were, at the same time, transferred to Fuller and 
Barnitz. Upon this transfer being made, the latter gave up to the 
former the promissory notes which they held on them ; but, as further 
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security retained the collaterals which had been pledged to secure the 
payment of said notes thus given up, and refused to surrender them 
until their respective delfts were fully paid. 

The proof, upon this point of the case, establishes that the notes of 
the complainant were not accepted by Fuller and Barnitz in absolute 
payment of their pre-existing debts against Doolittle & Co. This fact 
is placed beyond question by their requirement that the liability of Doo- 
little & Co., should be continued by their indorsement of the complain- 
ant's notes ; and, likewise, by the requirement, that the collaterals de- 
posited with them for the security of the pre-existing indebtedness of 
Doolittle & Co., should still be retained. Both of these requirements 
are utterly incompatible with the idea that the complainant's notes were 
received in discharge of the prior indebtedness of Doolittle & Co. 

The result of the proof, then is, that the complainant's notes were 
taken merely as additional security for [84] a prior indebtedness, and 
with full knowledge of the consideration for which they were given. 

It should have been previously noticed, that Barnitz, being indebted 
to Fuller, transferred to the latter the notes of the complainant which 
bad been endorsed to him, together with tlte mortgage for the security 
of the debt. 

Upon the foregoing facts, two questions are submitted for our de- 
termination : First, whether or not, as against the defendant Doolittle 
& Co., the complainant is entitled to a rescission of the contract; and, 
if so, secondly, whether or not the notes in the hands of the defend- 
ant Fuller are subject to the same equity, as if they still remained' in 
the hands of the payees. 

1. The complainant cannot, we think, be repelled on the ground, that 
the charter, being a public act, the law imputes to the complainant, and 
charges him with knowledge at the time of making the contract, not 
only of the entire contents of the charter, as a matter of fact; but, 
likewise, of the rules and principles of law applicable to each and all 
of its several provisions. This position is not tenable. Whether an 
act incorporating a bank, for the sole benefit of private individuals, 
may not, in some sense, and for some purposes, be regarded as a public 
law, is a question we need not now discuss. For, if this were even to 
be admitted, no one will be heard to say, that it is a general law, affecting 
the whole community. And we have held, that the familiar maxim, that 
ignorance of the law is no excuse for the breach of non-performance of 
any agreement, because any one is presumed to know the law, applies 
only to general public laws, which prescribe a rule of action for the 
[85J whole community; and that it has no application whatever to 
special or private laws, which are only intended to operate upon particu- 
lar individuals. See 1 Sneed, 698-716. 

A special or private law, in this respect, stands upon the same footing 
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with the law of another goyernment. And all the authorities concur, 
that ignorance of foreign law is deemed to be ignorance of fact ; because 
no person is presumed to know the foreign law, it and must be proved 
as a fact. 1 Story's Eq. Jur., sec. 140, and note S. And in this view, 
it has been held, and we think correctly, that the laws of the other 
States of the Union are to be regarded as foreign laws. 9 Pick. 112 ; 
3 Shepley, 45. 

We perceive no suflQcient reason why a private bank charter — which 
is merely the title of the parties — should be placed upon a different 
footing, as regards the application of the legal maxim under considera- 
tion, from a title to other private property. 

But, again, the same result must be arrived at upon the principles 
assumed in the argument for the defendants. 

The well-established principle, both in equity and at law, upon which 
the argument against relief in this case is based, — that ignorance or 
mistake of law, will not be allowed to affect the solemn contracts of 
parties, nor excuse from the legal consequences of particular acts — is 
to be taken with this important qualification, that there is no mistake of 
fact, no trust, or element of fraud, mixed up with it. 1 Story's Eq. 
Jur., sec. 110-136 ; Adams' Eq., 188-9. It will be found, upon an ex- 
amination of the best considered cases, that the [86] application of this 
highly artificial and rigid doctrine, has been confined to cases of pure, 
unmixed mistake of law. But, if a contract is entered into in good 
faith, by which it is mutually understood and intended that, for an 
adequate consideration, the one party shall part with, and the other 
acquire, a valid title to property ; and it turns out that, at the time of 
the contract, by the operation of some settled principle of law — of 
which they were alike ignorant — the supposed title was wholly value- 
less, or did not exist, in legal contemplation, in such case, the mistake 
is not a mere mistake of law ; it involves in some measure a mistake of 
fact, as well as of law, as the very idea of title comprehends as well 
matter of fact, as of law. 1 Story's Eq., sec. 122-180. 

But, in the case under consideration, the mistake, as it seems to us, 
was properly a mistake of fact. The parties, at the time of the con- 
tract, mutually believed — as they well might — that the copy of the 
charter, furnished by the proper ofiQcer, was a full and perfect copy. 
They mutually assumed that the charter was indefeasible, during^ the 
period for which the charter was granted, and that the corporate rights, 
privileges, and immunities thereby conferred, were beyond the control 
of the Legislature, or any other power known to the government. They 
were alike utterly ignorant of the fact, that there was an omission in the 
copy of the charter, under which they acted, to set forth the all- 
important condition contained in the original act of incorporation, by 
which the corporate existence of the bank instead of having an absolute, 
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unconditional right of duration, sabject to no human contingency, for 
the [87] period limited in the charter, was in reality a thing at the 
mere pleasure of the Legislature, subject to destruction at any moment ; 
and which, in fact, was totally destroyed, in the short period of five 
months after the date of the contract. This, then, was a mistake of 
fact, resulting from ignorance of the omission in the copy as well as 
from ignorance of the existence of the reveroed power of repeal, in the 
original charter. 

That this is such a mistake as a Court of Equity will relieve against, 
can admit of no doubt. It is, in principle, like the case of a contract 
made for a consideration which is really non-existent, but which both 
parties, at the time, mistakenly suppose to exist. In such case, the one 
cannot give, nor the other receive, the thing intended to pass, and the 
obvious equity is to replace the parties in statu quo. 

In cases of mutual mistake, of this description, going to the essence 
of the contract, it is not necessary that there should be any element of 
fraud to warrant the interposition of a Court of Equity ; on the con- 
trary, equity will relieve on the ground of mutual mistake as to the 
existence of the thing which constituted the basis of the contract. See 
Adams' Eq. 188-19 : 1 Story's Eq. sec. 140, 146. 

Nor does the fact, that the reserved power of repeal had not been 
exercised, at the date of the contract, and, by possibility, might never 
be exercised, affect the principle. It is enough that there was a radical 
defect inherent in the subject matter of the contract — of which the 
parties were mutually ignorant — which might, at any moment, work its 
entire destruction. [88] The contract, therefore, was not what either 
of the parties understood and intended it should be. 

Nor does the fact that the purchase of the charter by the defendants 
was negotiated through King, affect the case; as there is not the 
slightest reason to suppose, from the proof in the record, that either he, 
or any of the other parties, had any suspicion of the omission in the 
copy of the charter, prior to the repeal in February, 1856. This dis- 
poses of the case as to the defendants, Doolittle & Co. 

The remaining question is, whether the notes, in the hands of defend- 
ant Fuller, are subject to the same equities as between the original 
parties. 

According to the course of decision in this State, the transfer of 
negotiable paper in payment of, or as security for, a pre-existing debt, 
is not a transfer in the due course of trade, so as to protect the paper 
in the hands of the holder from the equities to which it was subject 
between the original parties. 2 Humph. 192 ; 1 Id. 468 ; 6 Id. 443. 

But, as it appears that the notes in question were both made and en- 
dorsed in the city of Philadelphia, of course the determination of this 
question must be governed by the law of the place where the contract 
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of endorsement was made. We have been referred to several Pennsyl- 
vaoia cases from which it seems that the course f>t judicial decision, 
upon the question, is different in that State from ours. Yet it appears 
to be settled there that the transfer of the note of a third person, as 
x^oUateral security for a pre-existing debt, without some new and 
distinct consideration, will not place the person to whom it is transferred 
in the condition of a [89] holder for value, so as to protect him against 
the equities subsisting between the original parties. 11 Serg. & R. 
377 ; 6 What. 220 ; 9 Harr. 287 ; 4 Binn. 866. And this is enough 
for the determination of the present case. 

We have seen that the notes of the complainant were received by Ful- 
ler, merely as additional, or collateral security for a pre-existing debt 
due to him from Doolittle & Co., and really without any distinct new 
consideration. 

It likewise clearly appears, that Fuller had full knowledge of the con- 
sideration for which said notes were given, and of all the facts con- 
nected with the transaction between the complainant and Doolittle 
&Co. 

The relation of Fuller to that transaction is peculiar. Though the 
proof is rather obscure, yet there are circumstances tending to induce 
a belief that he was in some way secretly interested with Doolittle & 
Ck>., in the bank, and in the dealings with the complainant. The proof 
is clear, that he participated actively in the negotiation for the sale of 
the bank to complainant; and, indeed, the terms of the agreement 
seem to have been chiefly adjusted through his instrumentality. 

We are of opinion, therefore, that the defendant Fuller, is affected 
-with all the equities which existed against the notes in the hands of 
Doolittle & Co. 

It follows, therefore, that the complainant is entitled to a rescission of 
the contract, and to have the several notes surrendered up and can- 
celled ; and also to have refunded the amount paid in discharge of the 
first note with interest thereon. And it will be so decreed. 

Decree of the Chancellor reversed. 



MAEY HOYLE v. H. L SMITH et al. 
E^nozville, September, 1868. 

1. HU8BAKD AND WIFE — SCARRIAOB SBTTLXMElTr — GIFTS INTBB VIVOS — OOKSTBUCTION. 

Where, by a marriage contract, in which the property of the wife was settled upon her 
with a proyision, that, in the event she bore children, she should have no power of dis- 
position, but if she bore no children, her power of disposition should be as that of a 
feme tale OTor her own property; but which declared iher power of disposition to be by 
win, or in the eyent of her dying without a will, that the property should " descend to 
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the person or persons that she may have, in her lifetime, said it ehonid go to, and vest i& 
as valid a manner as if she had made her will ; " it is held that her power of disposition 
is only testamentary in its character, and that a deed of gift, in presenii, hy which the 
wife conveyed the property to another, was unauthorized by the contract, and therefore 
void. 
S. Cases Cited. 4 Yerg. 375; 8 Humph. 159; 1 Swan, 489. 
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[90] This cause is from the Chancery Court at Athens. Decree be- 
low by Chancellor Van Dyke, for the defendant. Complainant L 
appealed. / 

Hoyle^ for the complainant ; Cooke^ for the defendants. / 

Wright, J., delivered the opinion of the court. ^ | 

This case is to be decided upon the construction of the marriage con- ' # 
tract entered into between the complainant and her husband, John 1 \ 
Hoyle, on the 12th of February, 1829. The question is, as to the pow- V^ 
er of complainant, under that instrument. ^ • 

[91] The rule laid down in Morgan v. Elam, 4 Yerg. 375-451, and 
followed in many cases since, is, that the courts shall give effect to the 
intention of the parties ; which intention is to be collected from the ^ \ 
whole scope of the instrument. That the wife's power and right to dis- / 
pose of the property in the contract, are not those of a feme sole^ but V / 
depend upon the terms of the deed of settlement ; and that she can dis- i 

pose of the property only in the manner and by the modes designated in 
the deed. And if she do so in any other mode, her act is void. ' i 
8 Humph. 159, 209 ; 1 Swan, 489. . ^ 

Testing this marriage contract by these rules, the deed of the com- ^ 
plainant to James Henry Smith, dated the 2d of October, 1844, is inop- Lr' ' 
erative, for want of power in her to make it. It is a deed of gift in pre- 
sently of her entire estate in the slaves. But this the deed of marriage 
settlement did not provide for, or contemplate. She had no power, as , 

we think, to make gifts inter vivos^ or conveyances to take effect pre- i 

vious to her death. Her powers of disposition are only testamentary in 
their character. This, we think, appears from the entire reading and 
scope of the instrument. | 

If she had children, she was not to have any power of disposition at 
all. If she had none, then she was to have the same right of disposi- 
tion as if she had not married. These terms are very comprehensive ; 
and taken singly, and alone, would have great effect. But they are im- 
mediately qualified by what iollows, and the parties go on and at once 
designate the complainant's powers. That is, that the estate shall be 
hers, and at her disposal by will, or if she die without a will, it shall de- 
scend to the person, or persons, that she may, [92] in her lifetime, say 
it shall go to ; and the right shall be vested in said person or persons, in 
as valid a manner as though she had made her will ; and John Hoyle, the 
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husband, binds himself, his heirs, etc., to surrender the possession of the 
estate to any person that may be entitled to it, by her will, or, as afore- 
said, at her death ; and if she died without a will, proof of her saying 
■ who should have her property, by two or more persons disinterested, 
^nd of good character, should be sufficient to vest the right agreeably to 
Jthe above article. Her powers look altogether to acts that are to have 
m^ effect at her death. If she leave a will, then that supersedes every other 
S power of disposition. If she leave no will, or be in extremis^ then she 
J may say, in the presence of witnesses, what person shall take her estate. 
V Was it intended that she could, by gift, in her lifetime, deprive herself 
\a of the entire estate. In the language of the Lord Chancellor in Reid v. 
\ Shergold, 10 Ves. 378, are not her hands tied up from indulging her 
4\ inclination against herself? Is not the power confined to a giving by 
^ ^ will, or other act in the nature of a will, revocable in every period of 
life ; the power given in that way to protect her against her own act? 

Again, he says, ^^ it is impossible to hold, that the execution of an in- 
strument or deed, which, if it availed to any purpose, must avail to the 
destruction of that power the testator meant to remain capable of execu- 
tion to the moment of her death, can be considered, in equity, an 
attempt in, or towards the execution of the power." 10 Yes. 380. 
We reverse the decree of the Chancellor, and decree for complainant. 




ALBERT M. PIPER v. A. E. SMITH et al. 

Knozville, September, 1868. 

1. PARTVEBSHIP — AS TO PARTKERS RIGHT TO CONPEN8ATION FOR SERVICES TO FIRM. A 

partner is not entiUed to extra compensation for services rendered the Arm in the ab- 
sence of an express contract to that effect. And this is so as to a sunriying partner also, 
npon whom devolves the trouble and responsibility of settling the affairs of the partner- 
ship. [See Marrray v. Johnson, 1 Head, 364, and Dodson v, Dodson, 6 Heisk. 116, the last 
citing this caae.] 

8. 8ahe— Descent AKD DISTRIBUTION ~ As to real estate owned bt firm — Act of 
1784, CH. 23, SEC. 6, (CODE, SEC8. SOlO, 2011). Where real estate is held by partners for 
partnership purposes, it descends and vests in the heirs at law of a deceased partner, as 
real estate in other cases. [Citing McAllister v. Montgomery, 8 Hayw. 97; Teatman v. 
Woods,6Yerg. 21.] 

FROM KNOX. 

[93] This bill was filed in the Chancery Court at Enoxville, for the 
adjustment of a partnership account. At the July term, 1858, Chan- 
cellor Lucky rendered a decree defining tlfe rights of the parties, from 
which complainant and one of the defendants appealed. 

Baxter, for complainant ; Lyon^ for defendants. 

Caruthers, J., delivered the opinion of the court. 
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This bill was filed 7th December, 1855, and the case involves the set- 
tlement of three different partnerships or mercantile firms. 

1. That of C. H. & D. L. Coflln, which was formed 26th October, 
1846, and commenced business on a capital [94] of $30,863, of which 
$22,346 was furnished by Charles H., and $8,527 by Daniel L. 
. 2. That of C. H. & D. L. Coffin & Co., constituted, 17th July, 1851, 
by the admission of A. M. Piper, the complainant, into the firm, who 
furnished no capital, but was to have one-fifth of the nett profits for his 
personal services. 

3. A firm of the same name, continuing after the death of Daniel L., 
by the introduction of his widow and administrator into his place. 

The said Charles H. is now dead, and his personal representatives are 
made parties. 

Daniel L. died without children, and his widow, personal representa- 
tives and heirs at law, are parties. 

No account has yet been taken, but an interlocutory decree settling 
the rights of the parties, involving various important questions, was 
made at the last July term of the Chancery Court. 

1. The first question is, as to the right of complainant to claim com- 
pensation for his services, either after or before the death of the other 
partners. Whatever may be thought of the justice of the rule, where 
the services of members of a firm are unequal, there is certainly nothing 
better settled, than that such a claim cannot be made without an express 
stipulation to that effect. 1 J. C. R., 167; 3 Id., 431 ; 7 Page, 483. 
The law does not undertake to measure between the partners the rela- 
tive value of their services, severally bestowed upon the joint business, 
without an expresss contract. 3 Kent, 37, note (a). Though the rule 
may seem still harder in the case of the surviving partner, yet it is the 
same, he can have no compensation for trouble [95] or services in 
settling up the business, unless the same be stipulated. 3 Kent, 64, 
(note) ; Story on Part. 447 ; 1 Ves. & Bea. 170. This disposes of the 
only question in which the complainant is interested. But as to the. 
rights of defendants among themselves, the following difficulties arise, 
which have necessarily to be adjusted by the rules of law, as the 
original parties are not here to act for themselves, and the interests of 
minors are involved. 

1. As to the right of Charles H. to interest upon his excess of 
capital. This seems to have been the original agreement of the parties, 
and regularly allowed until about, or after the formation, of the second 
partnership, when the question was raised by Daniel L., whether the 
failure of the health of Chafles H., and the consequent inability on his 
part to render the efficient and active sernces he had before done, and 
which the former continued to do, should not suspend the allowance of 
interest during the continuance of such disability. This was an honest 
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and friendly difference of opinion between the brothers, as to what was 
right and just in the matter. It seems to have produced no alienation 
of feeling, and both were desirous to have it settled correctly. In this 
spirit they referred it to their brother-in-law, Judge McKinney, but he 
declined to act, on account of his inexperience in mercantile affairs, 
but recommended them to refer the question to another brother-in-law 
and mutual friend, Mr. Bowie, of Charleston, South Carolina, who was 
an intelligent and experienced merchant. This was readily agreed to, 
and he settled the question in favor of the right of Charles H. to the 
interest. Daniel L. was not still satisfied on the subject, [96] and 
there is no evidence that he ever fully yielded ^ up his opinion, or 
acquiesced in the demand. But yet he should, perhaps, be held bound 
by the decision of the referee, Mr. . Bowie, and particularly as he con« 
tinned to use and employ the excess of capital in the business, as before. 
Besides this, there is evidence going to show that the services of Charles 
H. to the firm, though not exactly of the same kind as those of Daniel 
L., were not less valuable. The same reasons and considerations apply 
to the firm of C. H. & D. L. Coffin & Co., and the continuation of the 
business. 

2. The next and most important question arises between the distribu- 
tees and heirs at law of Daniel L., as to the effect of an investment 
made by the second firm in real estate. Three lots were purchased in 
Knoxville, one with a view to the erection of three fine store-houses. 
The houses have been built and finished at considerable cost, out of the 
means of the fiim. They were commenced in the lifetime of Daniel 
1»., when the contracts were made for all the brick work and much of 
the other material. But the erections were continued and finished after 
his death, and after the death of Charles H., by the surviving partner, 
Piper. So it will be seen that a part of the estate of Daniel L., which 
was stock or personalty at his death, and would have gone to his dis- 
tributees, has gone into the said houses, and thereby become realty, 
and will, as such, go to his heirs upon our construction of the law, and 
they are different persons. This would not be important, however, if 
the position assumed for the distributees be correct, to wit, that the law 
regards realty belonging to partners, and purchased with fiim means, 
[97] as personalty. But is that the law? This question was not free 
of difficulty in England, but the doctrine was ultimately settled there to 
be that all real property owned by the partners, and used in carrjring 
on their business, and all such as may have been purchased with the 
means, and in the name of the firm, should be deemed partnership 
stock, and treated as personalty. According with this are the American 
oases, in 4 Munf. 316; 7 Conn. 11, and other cases; and the opinion 
of Chancellor Kent, in hjs 3 vol. Com. 14, and subsequent pages 
where the subject is fully treated. But, on the other side, there 
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are high and numerous authorities in that country and in this. S 
Brown, 199; 7 Ves. 463; 9 Ves. 500; 15 Johns. 159; 11 Mass. 469. 
It may be said that the weight of authority is, that it is to be regarded 
as stock, and should be so held, if the question was an open one in this- 
State. But as early as the year 1816, in the case of McAlister v. 
Montgomery, 3 Hayw. 94, the act of 1784, ch. 22, sec. 6, Car. and 
Nich. 417, was held to have settled this question in favor of the heirs of 
deceased partners. And again, in 1834, in the case of Yeatman v» 
Wood, 6 Yerg. 21, that case was approved and followed. It is said 
these cases are not well considered, and should be reviewed. But aa 
important rule of property having been thus settled and so long- 
acquiesced in, should not now be disturbed, even if we considered it 
originally wrong. It is easy to see the mischief and hardship that, 
would result from shaking or unsettling fixed rules of property, in view 
of which men have acted and made investments for so great a length of 
time. A rule that might act as we would desire in a particular case^ 
would [98] work great injustice in many of the cases — they must be 
general. 

As to the firm means which went into the buildings before the death 
of Daniel L., or in pursuance of the contracts made in his lifetime, we 
ai*e satisfied the conversion was complete, and the same rule will apply ; 
we are inclined to the opinion, that such would be the case with regard 
to the whole amount expended in the completing the erections, if it were 
done according to the original plan and design, on the ground that his 
assent had been given before his death, to tlie conversion of the entire 
amount. But this last question may be reserved for the chancellor, 
upon the coming in of the report, if desired. It may, perhaps, be 
worthy of more examination than we have been able to give it at this 
time. 

The decree will be affirmed, and the case remanded for the account 
and further proceedings. 



JOHN S. McNUTT v. SAMUEL McMAHAN. 

Knozvllle, September, 1858. 

L Bills and notes -Non est factuiI— Bill single, originally void — Rb-dblivery. 
In order to bind a party on the ground of a re-delivery of a deed origrlnally void, it must 
appear that by such supposed re -delivery the party has done some act equivalent to the 
execution of a new deed, or that by some act or declaration he has acknowledged and 
re-delivered a writing which was before impeachable and iuTalid, intending thereby to> 
make it his deed. The action or declaration of the party must be unequivocal, clearly in- 
dicating the intention of the party to adopt the paper as his own, and to assume the lia- 
bility it imposes. 
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3. Sams— Sams— Same. On the trial of an issneupon the plea of non ett factum, it ap- 
peared that defendant had placed his signature and seal to a paper in blank as security 
fbr another which was afterwards filled up in the absence of defendant. That defendant 
afterwards called upon the party having custody of the paper, and asked permission to 
look at this " note," that, after inspecting it, and taking a memorandum of the date and 
amount, he observed that he was bound for the principal in a large amount of money,, 
and then returned the paper to the holder ; and it is held, that this was not such an 
acknowledgment and re-deUvery as would bind the defendant. 

3. Oases cited. TurbeviUe v. Ryan, 1 Humph. 113; Smith et aL v, Dickinson, 6 Humph.. 
S61; Moshy v. The State, 4'Sneed, 839. 

FROM SEYIER. 

[99] This action of debt is from the Circuit Court of Sevier county. 
At the July term, 1858, before Judge Turley, verdict and judgment were- 
for the plaintifiP. The defendant appealed in error. 

Fletcher and Temple^ for the plaintiff in error ; J. P. Swann and B^ 
McFarland^f for the defendant in error. 

Wright,. J. , delivered the opinion of the court. 

Samuel and Isaac McMahan brought an action of debt against the- 
plaintif! in error and one McTeer, upon a bill single for $604.80, dated 
December 5, 1855, and obtained judgment. The case, as to McNutt^ 
was tried upon a plea of non eat factum. He moved for a new trial, 
which, being refused by the Circuit Court, he filed his bill of excep- 
tions, and has brought [100] the case to this court by an appeal, in the 
nature of a writ of error. 

It appeared in the proof that the bond in controversy, together with 
other bonds, had been signed in blank by McNutt, with his seal and 
signature, and that, afterwards, they had been filled up by on§ Bower* 
man, by writing the entire bond above his signature — he not being- 
present, but some five miles distant. This was done about the time the 
bond bore date. It was proved by Samuel B. Henderson and others- 
that, before the suit was brought, McTeer had failed in business, and 
that they informed McNutt of it, and that he spoke of being McTeer's 
security, and did not deny that he was his security, and asked if McTeer 
had lifted the notes ; and, being told he had not, he requested one of 
the plaintiffs to hold on until hie could go to Knoxville and try to get a. 
deed of trust of McTeer. And he also requested the witness, and one- 
of the plaintiffs, to leave their notes at Samuel McMahan' s house, so 
that, in passing, he could get a memorandum of the date and amount — 
the bonds not being then present. 

The plaintiffs then proved, by Eliza Henderson, that early in January, 
1857, she was at the house of Samuel McMahan when McNutt cam& 
there and enquired for his note, and asked to see it ; that the wife of 
McMahan produced the bond in controversy, when he said, there is my^ 
note — there it is ; and that he then read it, or looked at it, and took a 
memorandum from it, and then said he was in for McTeer to the amount. 
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of $2,300^ and was on his way tx> Knoxville to get a deed of trust, and 
handed the note back to Mrs. McMahan. It was further proved that 
McNutt, while in [101] Knoxville, took the advice of counsel, for the 
purpose of resisting the collection of this and the other notes executed 
s,t the same time. 

The counsel of McNutt asked the court to charge the jury, that un- 
less when the defendant McNutt handed the note to Mrs. McMahan, 
he intended thereby to become bound for it, it would not be a re-delivery ; 
and that, if he only intended to restore to Mrs. McMahan the nominal 
•custody and possession of the note, and to leave the rights of the parties 
unchanged, and as they were previously, then the transaction would not 
be a valid re-delivery. But the court refused so to charge, and in- 
structed the jury, that if the defendant returned the note to the wife of 
the plaintiff as his note, intending to be bound by it, this would be a 
valid delivery, and obligatory upon him. But that, if the jury should 
find, from the proof, that the defendant only called for the note to take 
a memorandum of the date and amount, and returned it without intend- 
ing to be bound by it, the mere fact of his having it in his hand, and re- 
turning it, would not bind him. 

It is conceded, in argument here, by the counsel of both parties, that 
this bond, as to McNutt, was originally void ; and that, unless he be- 
*came bound by the transaction which took place with Mrs. McMahan, 
he is not bound at all. 

The rule laid down in Turbeville v. Ryan, 1 Humph. 118, and followed 
l3y this court in Smith et cd. v, Dickinson, 6 Humph. 261, is, that to 
4iuthorize the execution of a deed in the name of another, the authority 
must be by deed ; and no previous parol assent, or subsequent adoption, 
will bind the party, unless it be acknowledged [102] and re-delivered. 
The same rule is laid down in the late case of Mosby v. The State of 
Arkansas, 4 Sneed, 324. 

Testing the case under consideration by this rule, we think the ver- 
dict of the jury wholly unsupported by the proof. It is most palpable 
that the defendant's object in visiting Samuel McMahan's house, was to 
^et a memorandum of the date and amount of the bond, either with a 
view of getting a deed of trust of McTeer, or of resisting its collection 
l>y some supposed legal defence ; and that in all that he did, from first 
to last, there was nothing that, in law, amounted to an acknowledgment 
and re-delivery of this bond. 

If his object was to use his legal defences against it, then he could 
have no motive to re-deliver it, or in any way to bind himself in an en- 
gagement from which he was already absolved. If, on the other hand, 
as is most probable, he then supposed himself legally liable, why should 
he again acknowledge and re-deliver this deed. The idea of a re-deliv- 
<ry implies that the party should do something equal to the making of 

58 



STONE V. DUNCAN. 102-104 

& new deed ; that, by some act, or declaration, he should acknowledge 
and re-deliver a writing — ; which was before impeachable and invalid — 
intending thereby to make it his deed. 

In this view of the case, we also think the charge of the Circuit Judge 
to the jury was erroneous. 

Reverse the judgment, and remand the cause. 



A. M. STONE, Administratrator, v. EGBERT DUNCAN et al. 

Knozville, September, 1868. 

1. Chakcest — Eytdbnce —Effect of obdbr pro confesso. An order procat^esto 
against a defendant to a blU in chancery, haa the effect of an answer admitting the aUe- 
gations of the biU to be tme. [Citing 8 Terg. 4S; Meigs, 868; and cited in Warren v. 
Kennedy, 1 Heisk. iS9. See also WUey v. Brideman, 1 Head, 69 ; Code, § iSTl.] 

S. Set-off — Statute of lm itations — Pbohissor y note. A debt barred by the statute 
of limitations cannot be allowed as a set-off, unless the bar of the statute is waived. If 
the claim relied on as a set-off, is spoken of in the record as a " note," it must be taken 
to have no seal ; and, if barred by the statute of limitations, cannot be aUowed. [Citing 
10 Terg. 288.] 

FROM MARION. 

[103] This cause was heard before Chancellor Van Dyke, at the 
September term, 1858. The court decreed for the complainant. The 
defendant appealed. 

MinniSy for the complainant ; Peter Tumey^ for the defendants. 

Wright, J., delivered the opinion of the court. 

The Chancellor's decree, in this cause, was right and should be 
aflirmed. 

The money loaned to the defendant Duncan, upon the state of plead- 
ings in this case, must be taken to have been the money of Thompson 
Gardenhire, the intestate of complainant. 

[104] The bill, as to Martha Meadow and Litton, is taken for con- 
fessed. This, as between them and complainant^ establishes the title to 
the money to be in complainant. Irby v. McEissack, 8 Yerg. 42 ; Eoen 
V. White's Heirs, Meigs, 858. The case is to be treated as though 
they had answered and admitted the complainant's rights, as set 
up in the bill. This being sq, the defendant, Duncan, cannot contro- 
vert the complainant's right to recover. He admits he owes the debt 
to some one , and complainanant having established his right to it, is 
entitled to a decree. Meigs, 358. 

The set-off claimed by the defendant was properly rejected by the 
Chancellor. He does not appear to have acquired any title to it, in 
what took place between him and Hargis. And, besides, it is spoken 
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of as a *' note," and must be taken to have no seal. Walker et al, v- 
McConico et aZ., 10 Yerg. 228. And he is barred by the statute of 
limitations. It was executed as early as 1845 or 1846, and cannot, as* 
it appears in this record, be allowed against Gardenhire's estate. 
Affirm the decree. 



REPS JONES V. DANIEL JONES. 
Knoxville, September, 1868. 

MOBTOAOE — PABOL DEFEA8AKCB OF TITLE BOND, OR OTHER EXBCUTOET CONTRACT. It iS 

well settled, that though a conveyance be absolute in Its terms, it may be shown by paro^ 
proof, to be a mortgage. The same rule applies to a title bond, or other executory con- 
tract, and they may be shown, by parol proof, to be a mortgage. [Citing in James «. 
Fields, 5 Heisk. S96, and Turbeville v. Gibson, 6 Heisk, 676.] 

FROM COCKE. 

[105] At the September term, 1858, of the Chancery Court at New- 
port, Chancellor Lucky pronounced a decree for the defendant. The 
complainant appealed. 

Sivan and Fletcher^ fpr the complainant ; McFarlandy for the defend- 
ant. 

Wright, J., delivered the opinion of the court. 

The decree of the Chancellor in this cause should be affirmed. As to 
the three shares in the Daniel Jones, Sr., tract of said land, purchased 
by complainant of the dc "endant, there is no controversy. That was aa 
absolute purchase, and is so admitted in the bill and answer, and sa 
sLown to be in the proof. The decree as to that, is conceded to be 
proper. The contest here, is as to forty-two acres of the purchase made 
by Daniel Jones, at the clerk and master's sale, in the year 1852. As 
tc ^hat, complainant insists he was a joint purchaser with defendant 
[lo.yJ at the master s sr^^. and was to have that much of the whole 
purchase out of a par^' **tion of the tract. The defendant in hi» 

answer, de^' us that he made the purchase in his own 

name and for hiu... v ; c .at complainant was desirous of purchasing of 
the heirs of Reps. Davis, a tra^^t of land in the lower end of /' Beach 
Bottom," adjoining the lands he already owned, to make his farm com- 
plete ; but that it was probable he would not be able to effect this pur- 
chase for some time, and in the meantime, he would not be able to effect 
this purchase for some time, and in the meantime, he would not have 
land enough to employ his force upon in the bottom ; that the defend- 
ant could very well do without the use of a part of the land he had pur- 
chased at the master's sale for a time, and would have to borrow a part 
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of the money to pay for it; and Jiat, therefore, it was agreed between 
them, that complainant should advance for defendant, the money to pay 
the clerk and master for the forty-two acres of land at $14.60 per acre ; 
^nd should have the use of the land for the interest of the money, and 
irhen defendant was able to refund it to complainant, he was to do so, 
tind have his landback ; and that this arrangement was for the accommo- 
•dation of both parties. This view of the case is sustained by Thomas 
M. Jones, a brother of the complainant and defendant, in his deposition, 
and by other evidence in the record. Thomas M. Jones, on the 1st day 
of January, 1853, drew up the writing between them, in which no dis- 
tinction is made between the three sSares in the Daniel Jones, Sr., tract 
of land, and the forty-two acres. The writing, as to both interests is, 
in its terms, an absolute sale, and the right to redeem, or have back the 
forty-two acres by the defendant, is nowhere mentioned [107] in it. 
But Thomas M. Jones, the draftsman, proves that he intended to 
make the distinction, and supposed he had; that he wrote it under 
•directions from complainant, and, when defendant come to hear it read, 
he objected to executing it, because the true contract between him and 
oomplainant was not stated in it, it not showing at what time he was to 
have the forty-two acres back, or that he was to be allowed to redeem 
it. To this Thomas M. Jones replied, that it was not very well drawn, 
but that the contract L>:;cween them was well understood ; that they 
were brothers, and would do right, and there could be no difficulty 
between them ; and then Daniel Jones signed the contract. It is true, 
that the clerk and master proves, that though the sale was made to 
Daniel Jones alone, yet he regarded complainant as being jointly inter- 
ested with him in the purchase ; that it is proved, and the answer so 
admits, that complainant advanced the money to the master to pay for 
the forty-two acres ; that complainant has possessed and cultivated it 
over since ; that he had its lines run and marked, and defendant dis- 
puted with him as to the lines, and got back of him a small piece of the 
land for a barn-site, and frequently, in a general way, said complainant 
was to have a part of the land. Yet all this is not inconsistent with the 
position taken by the defendant in his answer, for complainant was 
to have the land for an indefinite time, and was to possess and cultivate 
it, until the defendant was able to redeem it. And tLc brothers might 
very well examine the land together, prior to the master's sale, with a 
view to carry out the arrangement proved by Thomas M. Jones. Jane 
!Nolin, a sister of the parties, sustai*«s the evidence [108] of Thomas 
M. Jones. And it is very clear, when we examine the entire record, 
that the defendant did not understand himself as having parted abso- 
lutely with this land. And though many of his acts and declarations, 
when taken alone, would seem to show that he had, yet these must be 
controlled by the evidence of Thomas M. Jones, the witness who drew 
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the contract between the parties, and who, alone, seems to know how the 
disputed facts between these two brothers really are. The weight of 
evidence is, we think, with the defendant. And the law is well settled, 
that, though a conveyance be absolute in its terms, it may be shown, by 
a parol proof, to be a mortgage. And we can perceive no valid reason 
why the same thing may not be done in the case of a title bond, or 
other executory contract. The Chancellor held the instrument a mort- 
gage, and we afflrm his decree. 



JAMES VAUGHAN v. ROBERT CRAVENS et aX. 

Knozville, Septesuber, 1868. 

1. Leasb ->Tenaivt8 in common— Contract. A contract made by one tenant in common., 
without the concurrence of his co-tenants, for a lease of the lands jointly owned by 
them, is not binding upon such co-tenants. 

S. Same— IMPROYEMBNTS. A party put in possession of lands under avoid lease, cannot, 
recover for improvements made thereon, unless they enhance the value of the land. 

FBOH HAMILTON. 

[109] This cause was tried in the Chancery Court at Harrison. A. 
decree was rendered at the July term, 1858, for the defendants. Van 
Dyke, Chancellor, presiding. The complainant appealed. 

Hopkins^ for the complainant ; Burch^ for the defendants. 

Wright, J., delivered the opinion of the court. 

The bill in this case, is filed to recover from the defendants, compen- 
sation for certain improvements, which the complainant alleges he made 
upon their lands under a lease which was void, because not in writing. 
The Chancellor dismissed his bill, and he has appealed to this court.. 
The lands were used for minings purposes, in getting coal from certain 
ore beds. 

The defendant. Cravens, owned one-sixteenth of the lands, as a ten- 
ant, in common with the other defendants, who owned the residue. 
And it is very clear, from this record, that whatever contract compliun- 
ant had, was with Cravens, and did not bind his co-tenants. It is denied 
in the answers that there was any lease. And Cravens, the only defend- 
ant who knows anything on the subject, says the contract was, at first, 
only to [110] make a certain road, for which complainant, at once, 
was paid in coal then dug by defendant, and received by complainant ; 
and that complainant was allowed, afterwards, only to dig out of a cer- 
tain pit, which defendant had opened, under which he, without author- 
ity, and in defiance of defendant's wishes, went on and done the work 
at another place, for which he now asks compensation. 
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It is not very clear what the contract was, and the facts, as to thia 
matter, we incline to think, are with the defendants. 

But be all these things as they may, the weight of the proof is, that 
the improvements made by complainaDt, have not enhanced the value 
of the land ; while, on the other hand, he committed great waste in cut- 
ting timber, etc. Upon the entire record, complainant is entitled to no 
relief, and we affirm the Chancellor's decree. 



JOSHUA GUINN et al v. B. F. LOCKE et al. 
KnoxviUe, September, 1868. 

1. Bbdemftion — Fraud. If the debtor is prevented from redeeming hia land, by the 
fraud and artifice of the pnrchaser, until the expiration of the time allowed by law to 
redeem, such omission of the debtor will not prejudice his rights, and a Court of Equity 
will permit him to redeem. [Cited in Reynolds v. Baker, 6 Coldw. 229.] 

S. Same — Mortoagb. If a party purchase, or redeem land, as the agent, or for the benefit 
of the debtor, the relation of mortgageor and mortgagee is thereby established. *And 
this relation may be shown by parol, although the purchaser may hold by a sheriff's 
deed, or other absolute conveyance. 

S. Same— Same— When subject to redemption in the hands of a third person. 
If a third person takes a conveyance of the land thus subject to redemption, In payment 
of a pre-existing debt, or with actual notice of such equity, it may be reached, in the 
tiands of such third party, by the redeeming debtor. 

4. SiAMB— Same— Tender— Payment of monbt into court. Where, by the proof, the 
relation of mortgageor and mortgagee is established, it is not necessary to bring the 
money into court. In such case, if, upon an account, the mortgageor cannot pay the bal- 
ance found due, the mortgaged estate is sold for the payment of the debt, and the sur- 
plus paid to the mortgageor. 

FROM m'MINK. 

[Ill] Upon the hearing, Chancellor Williams decreed for the com- 
plainants. The defendants appealed. 

Cooke and Brown^ for the complainants ; Trewhitt^ for the defendants. 

Wright, J., delivered the opinion of the court. 

We are content with the decree of the Chancellor in this cause, and 
affirm it. 

The record presents a case where the defendant, Locke, obtained of 
Bartholomew Guinn, the father of complainants, a tract of land, worth 
from $1,000 to $1,200, at, perhaps, less than one-third its value. It 
was, to be sure, purchased by Locke and McCorkle at execution sale, 
and a sheriff's deed taken. But it is manifest, from the pleadings and 
proof, that as to McCorkle's share of the purchase, it was redeemed of 
him, before the time allowed by law for redemption [112] had expired. 
To effect the redemption, Guinn paid a part of the money, and Locke 
advanced the balance for him, and we are satisfied the redemption was 
for Guinn, who became Locke's debtor for jthe sum he advanced, as 
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upon a loan. Locke managed it for Gulnn, as his agent ; but instead 
of taking the deed of MeCorkle to Guinh, or (o himself for Guinn, he 
•caused it to be made to Sharp, his brother-in-law. 

And, as to Locke's part of the purchase, we are satisfied he misled 
and deceived Guinn, who was a confiding old man, and induced him 
not to redeem, under assurances that he would hold the land for him, 
and that he might pay him the money at his convenience, until the time 
allowed by the statute to redeem had passed. 

He and Sharp now set up to be the owners of the land. But it 
would be unjust and inequitable to let them hold it. We need go no 
further than to the cases of Smart v. Waterhouse, 10 Yerg. 94-105, 
Belcher v. Belcher, 10 Yerg. 121, to find authority to warrant us in giv- 
ing relief. In the former case it was held, if a widow is prevented from 
dissenting from her husband''s will by the artifice of the executor, until 
the time of six months, within which the dissent ought to be entered, 
has elapsed, such omission will not prejudice her. 

Absolute deeds may be turned into mortgages by parol proof ; and it 
may be shown, that the party holds by a sheriff's deed, or other abso- 
lute conveyance, yet that he purchased, or redeemed, as the agent of 
the debtor, or for his benefit, and the relation of the] mortgageor and 
mortgagee will thereby be established. [113] Such proof has never 
been regarded as opposed by the statute of frauds. Kennedy v. How- 
ard, 6 Humph. 64 ; 8 Id. 378 ; 8 Id. 460 ; 10 Id. 849. 

The defendant. Sharp, is not an innocent purchaser, because he took 
the conveyance for a pre-existing debt only by quit-claim, and, as we 
think, had aotual notice of the complainant's equities. 

The defendants are not protected by the statute of limitations for 
more than one reason. It is enough to say that Guinn and his children 
held possession of the land until the fall of 1846, or even longer, and 
that seven years had not elapsed from the time they were turned out of 
possession to the filing of the bill and amended bill. 

It was not necessary, in a case like this, to bring the redemption 
money into court. The case does not stand strictly under the redemp- 
tion laws of the State ; but from the facts, the defendants, Locke and 
Sharp, are converted into mortgagees, and must account as such. The 
practice, in such cases, has been where the mortgageor could not pay 
the balance found due the mortgagee, upon the coming in of the report, 
to decree a sale of the mortgaged estate, and pay him out of the pro* 
ceeds, paying the surplus to the mortgageor. 

Affirm the decree. 
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ELIZA HOCKADAY v. W. L. WILSON. • 

Knoxville, September, 1868. 

SxPLBTiN — Jurisdiction of justices of thr fracr — A€T8 of 1861 akd 18M. By the act 
of 1851, ch. 32, jurisdiction is conferred on justices of the peace in actions of reple?in, if 
the amount in controversy does not exceed $00. This act is not repealed by the act of 
laM, ch. 60. Both acts may well stand together, and implied repeals are not to be 
encourged. [Cited, on the last point, in Furman v. Nichol, 3 Coldw. 439.] 

FBOM J0HN30K. 

[114] Action of replevin, commenced before a justice of the peace. 
It was appealed to the Circuit Court, where there was judgment for the 
plaintiff, at the November term, 1857, Patterson, Judge, presiding. 

Nelson^ for the defendant in error. 

Weight, J., delivered the opinion of the court. 

This is a suit by warrant in replevin, before a justice of ,the peace, 
issued the 10th of October, 1856. And the only question is, whether 
the justice had jurisdiction? And we think he had. By the act of 
1846, ch. 65, the Circuit Courts alone had jurisdiction o)f all suits in re- 
plevin, however trivial the cause of action. This defect was soon per- 
ceived by the Legislature, and remedied by the act of 1851, ch. 82, and 
jurisdiction conferred on justices of the peace in actions of replevin, 
where the amount did not exceed $50. 

This act is not repealed by the act of 1854, ch. 60, and the jurisdic- 
tion of the justice of the peace remains undisturbed. The only object of 
this last-mentioned act was to so amend the act of 1846, as to authorize 
the action of replevin to be instituted in the courts of the county in 
which the goods and chattels sued for *' may [115] be found." It had 
reference only to the Circuit Courts, and the jurisdiction of justices of 
the peace was not in the least affected by it. 

The acts of 1851 and 1854 may well stand together, and implied repeals 
are not to be encouraged. 2 Meigs' Dig. 972-3 ; Cate v. The State, 8 
Sneed, 120. 

Affirm the judgment. 



JOHN M. STANLY t;. JAMES CRIPPIN. 

Ejioxville. September, 1868. 

1. Kbw trial ~Jui>OMSirr must bb shown to bb brbonbous — Pleadino. a jadgment 
of the Circait Conrt wUl not be reversed by the Supreme Court, unless it is clearly shown 
to be erroneous. It is not sufficient that it may not appear to be right. It must be shown 
to be wrong. Substantial errors must be pointed out by the party complaining of the 
Judgment. [Cornelius v. Merritt, 3 Head, 97, where this case is referred to.] 
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9. Same— Same— SamB' Case m judgmbmt. In this case there is no bill of exceptions^ 
no declaration and plea. The parties appeared and had several continuances. A iury 
was dnly sworn to try the issue, and, after a trial of several days, returned a verdict' 
against the plaintiff in error, upon which the court gave judgment. A motion for a new 
trial was made and overruled. An appeal in the nature of a writ of error was taken. 
Held, that since the act of 186S (Code, $§ 8865, 2872, 2874), the objections to the judgment 
must be regarded as matters of form, and not of substance, and are not sufficient to- 
authorize a reversal. 

FROM KKOX. 

Ejectment. Judgment for the plaintiff, at the June term, 1857. 
Swan, J., presiding. 

[116] Lyon and Maynard^ for the plaintiff in error ; HcUl^ Triggr 
and Temple^ for the defendant in eiTor. 

Wright, J., delivered the opinion of the court. 

In this case there is no bill of exceptions, and no declarations or 
plea. The action is ejectment, and we find in the record, the summons 
and bond for costs, and such reference to the declaration as leaves lit* 
tie room to doubt that it once existed. The parties appeared, and after 
several continuances, the record shows, that a jury was duly sworn to 
try the issue joined between them, and after a trial of several days» 
rendered a verdict, in due form, against the defendant below, upon 
which the court gave judgment; a motion for a new trial being over* 
ruled. He has brought the case to this court by an appeal, in the na* 
ture of a writ of error, and now asks a reversal of the judgment. 

But we cannot reverse a judgment of the Circuit Court, unless it is 
clearly shown to us to be erroneous. It is not enough, that it may ap- 
pear to be right. It must be shown to be wrong. Since the passage 
of the act of 1852, ch. 152, sees. 4 and 5, the objections to this judg- 
ment .must be regarded as matters of form and not of substance. We 
must presume the Circuit Judge acted right, and can only set aside 
what he has done, where the party complaining shows us substantial 
errors in the record. How do we know upon what facts or reason the 
Circuit 'Judge acted, in permitting this judgment to stand ; and we are 
bound to suppose, in the absence of anything to the contrary, that he 
had [117] some valid reason. It is true, that in an incidental remark, 
in the opinion of the court in Wolfenbarger v. Standifer, 3 Sneed, 659» 
a diif erent doctrine is intimated ; but the case did not go off on that 
point, and this question was not then considered by the court. We af- 
firm the judgment, and remand the cause to the Circuit Court, to the 
end that the judgment of that court may be executed. 
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STEPHEN McCASLAND v. ABRAHAM CARSON et ah 

Knoxville, Deoember, 1868. 

Fbaudulent Conyeyances— debtor A.ND Crbditob. The mere fact that a credit of 
one, two and three years is given upon a sale of land by one indebted, will not of itself 
render such sale fraudulent in law. 

FBOM BRADLEY. 

[117] From the Chancery Court at Cleveland. At the February 
term, 1857, decree by Chancellor Van Dyke, for complainant. De- 
fendant appealed. \ 

J. H. Oaut, for complainant ; G. W, BowleSy for defendants. 

Wright, J., delivered the opinion of the court. 

We have been unable to find any ground upon which the decree of the 
Chancellor, in this cause, can stand. 

[118] The defendants, in their answers, deny positively and with 
great particularity, the fraud charged in the bill. Interrogatories are 
put to them, and they are made witnesses, and answer in detail. They 
show that they purchased the land in dispute, of their father, in 1846, 
took deeds for it, had them duly proved and registered, and that they . 
paid the purchase-money, which was its full value. That they took im- 
mediate possession ; have made lasting and valuable improvements ; and 
have lived upon and held the land ever since as their own, and aver their 
ability, at the time, to purchase and pay for it. They state, in detail, 
when and how they paid for it, naming sundry creditors of their father, 
to whom they had made payments by his direction. 

Their answers are fully sustained by the pVoof. And without review- 
ing it, we are satisfied that these purchases were fair, and free of fraud 
in fact. The complainant has failed, in any way, to weaken these an- 
swers, or to lessen the force of the defendants proof. 

But it is argued, that these purchases were made upon a credit of one, 
two and three years, in instalments, and that such delay in the pay- 
ments, of necessity, hinder and delay the creditors of Abraham Carson, 
and render the deeds fraudulent in law. 

This position cannot be maintained. 

It is not pretended that these credits are excessive, or unreasonable in 
fact, nor could it be so insisted. It is true, that in Mitchel v. Beal, 8 
Yerg. 134, it was decided, that a deed of trust which included all the 
property of the debtor, which was of twice the value of the debt 
secured, and the time of indulgence was three years, with no annual 
payments stipulated for, and the [119] possession ana use of the 
property, at that time, expressly reserved to the debtors, and put be- 
yond the control of the trustees ; and power given them to sell it on a 
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credit of three years, with no other restriction, but that they should pay 
the proceeds to the trustees, was held fraudulent. But that case has 
no application to this. It was afterwards reviewed and examined la 
Bennett et al, v. The Union Bank et aX,^ 5 Humph. 615, where it was de- 
cided, that a deed of trusty in which indulgence was given to the debtor , 
in installments of from one to five years was necessarily fraudu- 
lent. 

t: The case of Hendricks v, Robinson, 2 Johns. Ch. 299, to which we 
have been referred, was one of actual frauds and in its facts, untirely 
unlike this. 

It is sufficient for us to say, that these are absolute sales, in which, in 
our judgment, there is nothing unfair or unusual, and that the purchase- 
money has actually been paid and applied, most, if not all of it, to 
Abraham Carson's debts, prior to the filing of the complainant's bill. 

Some use is sought to be made of the declarations of Abraham Car- 
son, that he did not expect to pay the debt to complainant ; but, if made 
after these sales, situated as the case is, they would be inadmissible evi- 
dence against the defendants ; and if admissible and received, could not 
change the result. 

Decree reversed, and the bill dismissed. 



ABRAM, a Man of Color, v.T. J. JOHNSON, et al. 

Kno3Cville» September, 1868. 

1. SULVBBT 'Bmawcifation. At common law no deed or writing of the owner was neces- 
sary to glTe the slave his right to freedom. Acts in pais, from which freedom might be 
implied, haye been held sufficient, and as between the master and the slaye the same 
rule now prcTails in this state, though the right to freedom will remain inchoate unta 
the state gives her assent [Cited in 6 Ooldw. SIO, and S Heisk. 802.] 

9.1SA1EB— Samb— What an act of bkangipation. The presentation by the master of a 
petition to the County Court for the liberation of his slave, and giving bond to indemnify 
the county, gives the most decisive evidence of the wish and intention of the master to 
emancipate, and is in itself a complete act of freedom on his part. The slave becomes 
at once invested with his right to freedom ; and a mortgage of the slave made afterwards^ 
with a full knowledge of the facts on the part of the mortgagee, will not be aUowed to 
defeat that right, but it may be asserted and decreed upon the terms and oonditioii 
prescribed by the statutes upon the subject 

FBOM GLAIBOBNE. 

[120] This was a bill for freedom, filed in the Chancery Court at 
Tazewell. At the December term, 1857, Chancellor Lucky dismissed 
the bill. The complainant appealed. 

Heiskell and Netherlands for the complainant ; Maynard and Evans^ 
for the defendants. 

Wbight, J., deliyered the opinion of the court 
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The record in this case shows that complainant is entitled to his 
freedom. 

[121] The rules of law applicable to emancipation cases are well 
settled in Tennessee. No deed, or writing of any kind, was necessary 
at the common law for the purpose of parting with the master's right. 
Acts in pais J from which freedom might be implied, have been held suf- 
ficient. As between master and slave, the same rule prevails in this 
State, though the right will remain inchoate, until the State gives its 
assent. 1 Meigs' Dig. 455, 456 ; 8 Humph. 185. The presentation of 
the petition to the County Court at Tazewell by Levi Grier, and giving 
bond to indemnify the county — as was held in McCuUough v. Moore« 9 
Yerg. 305 — gave the most decisive evidence of his wish, and was, in 
itself, without recurring to the other evidence in the record, a complete 
act of freedom, on his part. It can make no difference that this was 
not a quarterly term, or that the requisite number of magistrates was 
wanting, if the fact be so. This was intended for the protection of the 
public, and not to guard Levi Grier' s rights. 9 Yerg. 807. 

Nor can it make any difference that he had, a few days before the 
petition, conveyed complainant to Wilson Grier, or that it was done to 
evade the payment of debts. The complainant was not a party to this 
fraud, if any existed, and, it is manifest, the conveyance was intended 
the more effectually to secure his freedom. Wilson Grier is a party to 
this suit, and in his answer shows this, and submits that complainant is 
entitled to freedom. A few days after the conveyance, he reconveyed 
him to Levi Grier, who is now one of complainant's sureties on the bond 
for costs in this cause. It was held in Lewis v. Simonton, 8 Humph. 
185, that the [122] owner need not present the petition, so his assent is 
given in any other way. 

The creditors of Levi Grier, if there be any, are not parties here, and 
we cannot notice them. The question is one alone between complainant 
and defendant, Johnson. And he can have no right to hold him in sla- 
very. According to his answer and the proof, he only holds him in 
mortgage to secure $330, and complainant is worth greatly more than 
this. 

He took a conveyance of complainant, after the petition had been pre- 
sented in the County Court and bond given, and after Wilson Grier' s 
reconveyance to Levi, and with full notice of complainant's right to 
freedom. 

The said Johnson was the clerk of the County Court of Claiborne, 
and there are strong reasons for believing that a faithful record of the 
action of the court upon the petition was not kept. 

It is proved, beyond doubt, that a bond was given to indemnify the 
county, and it is probable that nine justices were present, and gave the 
State's assent; yet nothing can be found but the petition. Johnson 
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told complainant not to be uneasy, that he would write out his free-pa- 
pers the first opportunity, and that he was then as safe as if he had 
them. 

An account must be taken of the mortgage debt between Levi Grier 
and Johnson, in which he will have interest upon his debt, and Grier will 
be allowed credit for his payments ; and if any balance remains, the hire 
of complainant which has already accrued, will be applied to its extin- 
guishment. The defendant, Johnson, will be charged with hires re- 
ceived before complainant [123] went into the receiver's hands. And 
if any balance shall yet remain, complainant will be hired to meet it. 

The complainant must be sent to the western coast of Africa, and a 
decree for his freedom will be drawn upon the terms and conditions laid 
down in the act of the 24th of February, 1854, ch. 50. (Acts of 
1053-4, page 121), 1 Sneed, 577. 

We reverse the decree of the Chancellor, and remand the cause to the 
Chancery Court at Trazewell, to the end this decree may be executed. 
Defendi^nt Johnson will pay the costs. 



SAMUEL S. FINLEY v. ALFRED KING. 

Slnozville, September, 1868. 

1. Principal akb Surett— Levy ~ Certiorari and supersedeas. Where an execution 
haa been levied upon enough of the principars goods to satisfy the debt and costs, it is 
of itself a satisfaction, so far as the surety is concerned; and if such levy be abandoned, 
and the sureties goods be levied upon, he is entitled to his discharge upon writs of certiO'' 
rari and supersedetu, showing his suretyship by proof. [Cited in Gillespie v. Darwin, 6 
Heisk. 26; Watson v. Read, 1 Tenn. Ch. 197; Love v. Allison, 2 Tenn. Ch. 115.] 

9. Petition for certiorari— Motion to dismiss— Record op evidence. Upon a 
motion to dismiss a petition for certiorari and supersedeM to quash an exception, the 
court may, it seems, look to the executions and levies. So, it may look to the warrant 
and note sued on. [McCorkle v. Brooks, 6 Heisk. 603, citing this case.] 

FROM HAMILTON. 

[123] This was a petition for certiorari and supersedeas^ filed in the 
Circuit Court of Hamilton county. At the July term, 1858, Judge 
Gaut, dismissed the petition. The petioner appealed. 

[124] Welcker and Key, for the petitioner ; J. H. Gaut, for the de- 
fendant. 

Wright, J., delivered the opinion of the court. 

The Circuit Judge erred in dismissing the petition of Finley for writs 
of certiorari and supersedeas. He avei*s that he is the security of 
Rogers in the note and judgment in favor of King, and that an execution 
had been issued and levied on thirteen head of cattle, two horses, and a 
wagon, as the property of Rogers, the piincipal in the debt, of value 
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tSufBcient to pay it ; but that no sale had been made of it, or credit given 
•on the execution for said property ; and that, after this levy, an alias 
execution was issued, and had been levied on the property of petitioner, 
disregarding the previous levy. 

If this petition be true, Finley is discharged. No principle .is better 
settled than that, if the personal estate of the principal debtor, of value 
sufficient to pay the debt, is levied on, the surety is discharged, and the 
debt, as to him, satisfied. And he may show that he is surety by proof. 
1 Meigs' Dig., 517, 518 ; Clark and Nance v. Bell, 8 Humph. 26. 

If we go out of the petition, as it seems we may do, and look at the 
executions and levies, they sustain Finley 's petition. 8 Humph. 703 ; 1 
Sneed, 290. 

This is a very different case from an attempt on the part of the surety 
to force the officers to first exhaust the property of the principal debtor, 
•under the act of 1843, ch. 32. (Nich. Supp. 279), 11 Humph. 445. 

[125] Here he stands on the levy on the principal's property, and the 
rsatisfaction of the debt by force of the levy. 

Reverse the judgment, and remand the cause for further proceedings. 



JOHN HARREL v. THE STATE. 
Slnoxvllle, September, 1868. 

"WiTinESB— Competency ON account op religious belief— How tested— Practice. 
In order to test the competency of a witness on account of hie religious belief, he maj be 
either interrogated personally concerning It, or his declarations to others upon the 
subject may be shown. The question, whether or not such declarations have been cor- 
recUy understood and reported, will, of course, be open to proof of a like character. 
[Cited in Anderson r. Maberry, 3 Heisk« 667, and see State v. Cooper, 2 Tenn. 96.] 

FROM M'mINK. 

The prisoner was indicted in the Circuit Court of McMinn county, for 
xeceiving goods, knowing them to have been stolen. At the December 
Term, 1857, before Judge Graut, he was convicted and sentenced to 
three years confinement in the penitentiary. He apppealed in error. 

Brown and Cook^ for the prisoner ; HeiskeU and Beese^ for the State. 

[126] MoEjnnet, J., delivered the opinion of the court. 

The plaintiff in error was convicted upon a charge of receiving 
stolen goods, and sentenced to three years confinement in the peni- 
tentiary. 

The prosecutor, Stephens, was examined on the trial, and was the 
principal witness for the State. 

For the purpose of excluding said witness, on the ground of incom- 
petency, from want of religious belief, it was proposed, on behalf of 
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the defendant, to prove, that within less than four months from the timer 
of the trial, said Stephens ^'had solemnly declared, that he did not 
believe the Bible was true ; that he did not believe in the existence of a- 
God ; that he did not believe that man had any soul ; that he was like 
the beasts ; that his breath was his soul, when you stopped that, his 
soul was destroyed, and that was the end of man." The court refused 
to admit this evidence, but stated, that the defendant might enquire 
as to the "general religious reputation" of Stephens; or might calT 
Stephens and interrogate him as to his religious belief ; the defendant's 
counsel declined to do either. 

It is admitted that the sentiments imputed to Stephens, if really enter- 
tained, rendered him incompetent to testify as a witness, and the only^ 
question is, as to the mode of proof. Upon this point, a difference pre- 
vails in practice. Mr. Greenleaf states the ordinary mode of showing- 
this objection to the competency of a witness is, " by evidence of his^ 
declarations, previously made to others;" vol. 1, sec. 870, and note 2. 
And according to some of the authorities referred to in the note, it ir 
not admissible to enquire of the witness as to [127] his religious belief. 
On the other hand, Mr. Starkie lays it down, (vol. 1, p. 121) that, 
^' Before a witness takes the oath, he may be asked whether he belie vea< 
in the existence of a God, in the obligation of an oath, and in a future 
state of rewards and punishments ; and if he does not, he cannot be 
admitted to give evidence." 

We have held recently, in a case not reported, that the party seeking^ 
to exclude a witness on this ground, may adopt either mode of proof ^ 
and we adhere to this determination as the better practice. If the 
witness really disregards the obligation of an oath, it would seem to be 
neither safe nor consistent to resort to his examination. 

If he has voluntarily avowed his disbelief we perceive no reason why 
this should not be proved in the same manner as any other fact. The 
question whether his declarations in regard to his faith have been cor- 
rectly understood as represented, as also the question whether his 
opinion has undergone a change, will be open to proof of a like^ 
character. 

In this view his honor erred in excluding the evidence offered. But,, 
in the instructions to the jury, we think there is no error. 

Judgment reversed. 
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W. P. CRIPPEN, Administrator, v. SAEAH P. CEIPPEN 

et al. 

BZnozvUle, September, 1868. 

1. Practice —Service of process upok infant defendants. In a proceeding by an 
administrator, to sell land or slaves for the payment of debts, there must be service of 
process *ipon infant heirs. The answer of the guardian, id Utem^ will not give Jurisdic- 
tion. [Cited in Taylor v. Walker, 1 Heisk. 788.] 

S. Same— Administrators and executors — Sale of slates to pat debts— Act of 
1827, CH. 61, SEC. 2. A bill or petition by an administrator to sell slaves for the payment 
of debts, must be sworn to. 

8. Sams — same — Same ~ Act of 1789, ch. 28, sec. 4, (Code, sec. 2246 el teq.) Upon a bill 
by an administrator, to sell land or slaves for the payment of debts, an account should ba 
bad with the administrator, exhibiting the full condition of the administration as to the 
assets received, or which should have been received ; and of all debts and charges upon 
the estate paid by him, and of all outstanding debts established by legal proofs, before 
a decree of sale is granted ; and only so much should be sold as may seem necessary to 
pay what is legally due under said account. [Cited in Curd v. Benner, 4 Coldw. 638.] 

FROM KNOX. 

[128] This was a bill filed by the complainant as administrator of the 
estate of John F. Crippen, deceased, to sell the land and slaves of said 
estate for the payment of debts. At the July term, 1858, Chancellor 
Lucky gave a decree authorizing the sale, from which the widow and 
heirs appealed. 

Trigg, Temple, and HaXl, for complainant; BaMer and Arnold, for 
the defendant. 

Wright, J., delivered the opinion of the court. 

This record does not come collaterally, but directly, [129] before us 
upon a writ of orror. The land and slaves have not been sold, and 
there is no question with the purchaser. Matters of error, as well as of 
jurisdiction, are open for decision. 

The decree of the Chancellor is erroneous. 

1. James L. Crippen, one of the infant heirs of John F. Crippen, 
deceased, was not served with process, and is not before the court* 
The answer of the guardian ad litem does not give the court jUrisdic-- 
Hon. 

2. The bill or petition being for the sale of slaves, to pay debts, 
should have been sworn to, under the act of 1827, ch. 61, sec. 2, (C* 
& N. Rev. 83). 1 Meigs' Dig. 29. 

3. Before a decree was had to sell land or slaves, to pay debts, there 

should have been an account with the administrator of the assets of the 

estate received by him, or which' he ought to have received, and of such 

"bona fide debts and charges upon the estate as he may have paid, so as 

to enable the court to have proper evidence before it of the necessity of 

the sale of the slaves or lands to pay the remaining debts. 
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4. There should also have been an account and report as to the re- 
maining bo7ia fide debts and charges outstanding against the estate. 
And these should have been established, by proper evidence, to the sat- 
isfaction of the Chancellor, rejecting all such claims as appeared to be 
involved or barred by the act of 1789, ch. 28, sec. 4, (C. & N. 
Rev. 75). 

This was more especially necessary in this case, because it appears 
that nearly four years have elapsed since the grant of administration ; 
and this act of Assembly is imperative upon the administrator and the 
[130] courts; and the heirs and distributees are entitled to the full 
benefit of it, in order to protect the land and slaves inherited by them 
from their ancestor against unjust demands. 

The court should sell only so many of the slaves, or so much of the 
land, as niay be necessary to pay the debts ; and, to act intelligibly, it 
is manifest they must first be ascertained. 

We reverse and set aside the decree of the Chancellor, and remand 
the cause to the Chancery Court, for such further proceedings as may be 
proper in the case. This reverssJ is not intended to disturb the decree 
or proceedings under the cross-bill. 



JOHN JANEWAY v. THE STATE. 

Knozville, September, 1858. 

1. Criminal law— Indictment. The objection, that two counts of the indictment, the one 

charging a larceny of the goods and the other a receiving of the goods knowing them to 
have been stolen, are repugnant, comes too late after verdict. 

2. Evidence— Witness. Where a witness does not recollect having said that which U 

imputed to him, it is competent to prove that he did say so, provided it be relevant to the 
matter in issue. 

FROM CLAIBORNE. 

The prisoner was indicted in the Circuit Court of Claiborne cou nty 
for grand larceny. At the January [131] term, 1857, before Judge 
Turley, he was convicted and sentenced to suffer confinement in the 
penitentiary for the term of three years. He appealed in error to this 
court. 

Maynard^ Trigg^ and TempU^ for the prisoner; HeiskeU^ for the 
State. 

McKiNNET, J., delivered the opinion of the court. 

The indictment in this case contains four counts. In the first two 
counts the prisoner is charged with having stolen '^one bank-note for 
the payment of $100, and of the value of $100." In the other counts 
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be is charged with having received said bank-note, knowing it to have^ 
been stolen. A general verdict of guilty, on all the four counts, was 
found by the jury, upon which the court rendered judgment. 

The prisoner moved in arrest 'of judgment, and also for a new trial; 
l)oth of which motions were overruled. 

Several errore are assigned upon the record. First. It is insisted 
that the charges in the indictment, of stealing the bank-note, and of 
receiving it, knowing it to have been stolen, are repugnant and self-con- 
tradictory ; and that for this reason the judgment ought to have been 
arrested. Whatcrver consideration this objection might have been en- 
titled to, if taken in a different form and at a previous stage of the 
prosecution, we think it is not available after verdict. 

Second. It is said the court erred in excluding evidence [132] of a 
statement made by Lewis, the prosecutor, from whom the bank-note is 
charged to have been stolen, and who was examined as a witness for the 
State. Among other controverted matters in the case, a question seems 
to have been made on the trial, as to the place where the bank-note was 
lost or taken from the possession of Lewis — whether in Tazewell, or at 
McBee's — a place several miles from Tazewell, It was proved by a 
witness for the defendant, that, on the day after the note was lost or 
stolen, he saw Lewis, the prosecutor, in Tazewell, ^' hunting something 
Tery carefully, between Buchanan's grocery door and where he had 
hitched his horse." And it was then proposed to prove by said witness, 
*^ that Lewis said, at the time, that he was hunting a $100 bill which he 
had lost the night before ; that he had had it in his fingers in the groc- 
ery last night, and had not seen it since," 

Lewis had been re-called and interrogated directly, whether he had 
made the foregoing statement;, at the time and place mentioned, and 
his answer was, that '^ he did not recollect, he might and he might not." 

The court held the proposed evidence of Lewis' statements to be inad- 
missible, because Lewis had not denied making such statements. 

The question is, did the court err in this ruling ? It will be observed 
that the exclusion of the evidence was not upon the ground that it was 
collateral o& irrelevant to the issue, but simply because the witness, pot 
recollecting whether or not he had made the statement, had not denied 
doing so. We do not perceive the principle upon which this distinction 
rests. If the evidence was at all relevant to the issue, as tending in 
any degree to [133] establish some material fact, we are at a loss to 
see why the failure of prosecutor's memory as whether or not he had 
made the statement, should be allowed to deprive the defendant of the 
benefit of the testimony. If the sole object of the evidence offered had 
been, to discredit the prosecutor by his own contradictory statement on 
a former occasion, the view of the Circuit Judge would have been more 
plausible ; though, even then, we incline to the opinion that it could not 
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be maintained. But regarding it as evidence which might aid in estab- 
lishing a material fact in the case, that is,- whether the bank-note was 
lost or taken from the possession of the prosecutor at Tazewell, where 
the prisoner was not present, or at McBee's, where he was present, we 
think its rejection by the court was error. The case of Crowley v. Page, 
7 C. & P., 789, cited in note to sec. 449, 1 Greenl. on Ev., is 
directly in point. That case decides, according to the note, that if the 
witness does not recollect having said that which is imputed to him, ev- 
idence may be given that he did say so, provided it be relevant to the 
matter in issue. ' 

Upon this point the judgment must be reversed. We do not deem it 
necessary to notice the other supposed errors in the record, as, if they 
are well assigned, they may be obviated on another trial. 

Judgment reversed. 



JOHN SELLAES v. JAMES M. KINDEE. 

Knozville, September, 1868. 

Seduction — Eyidbkce. The father's claim for damages for the seduction of his daughter,, 
and the allowance made under the bastardj laws to the daughter for the support of the 
bastard child, are separate and distinct things. The one cannot be used as a bar to, or 
in mitigation of the damages justly arising under the other. This, in an action by the 
father for the debauching of his daughter, it is error to permit a receipt for the sum paid 
by the defendant to the daughter, under the bastardy allowance for the support of the 
child, to be read in evidence, when the plaintiff was in no way connected therewith^ 
although such receipt purported to be in fuU acquittance of all claim for damages on 
account of the seduction. 

FROM GRAIKGSB. 

[134] This action on the case is from the Circuit Court of Grainger 
county. At the December term, 1857, before Judge Turley, verdict 
and judgment were for the defendant. The plaintiff appealed in error. 

Skidds^ for the plaintiff ; Fletcher and J, R. Cocke^ for the defendant. 

Wright, J., delivered the opinion of the court. • 

This was an action on the case brought by the plaintiff in error for 
the seduction of his daughter, on the trial of which, verdict and judg- 
ment were rendered against him. His motion for a new trial being 
overruled, he filed a bill of exceptions, and has appealed in error to this 
court. 

[135] The defendant pleaded not guilty and accord and satisfaction^ 
upon which the plaintiff took issue. The latter plea was not sustained 
by the proof. 

It appeared in evidence, that the defendant, on the proceedings and 
application of Sarah M. Belial's — the debauched daughter — in the 
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County Court of Grainger county, had entered into bond and security 
that the bastard children should not become a county charge. 

This appears to have taken place on the 7th of July, 1857. How long 
this proceeding on the part of the daughter, to have the defendant con- 
victed as the father of her children, had been pending in the County 
Court, does not appear in the record. But on the trial in the Circuit 
Court, the defendant read in evidence a receipt executed by Sarah M. 
Seliars to him, bearing date of the 19th of May, 1857, in which she ac- 
knowledged the payment to her by Kinder of $90, in consideration of 
all damages, either at law or in equity, which she had sustained in the 
way of sickness, loss of character, loss of time, loss of charges, or other 
special or general damages, on account of the bearing, birth, and rais- 
ing of the two male children — named Enoch Tilman and Enos Til- 
:f ord — of which the defendant was the father ; and she waived and re- 
leased any and all right or power which she had, or might have, to bring 
Any suit or suits against the defendant because of his being the father 
of said children. To this receipt the plaintiff was no party, and the 
proof failed to connect him with it in any way. The Circuit Judge, in 
his charge to the jury, permitted this receipt, and the payment of the 
490, to go in mitigation of damages. This was error. No two things 
can well be more distinct than the father's claim for [136] damages for 
the seduction of his daughter, and the allowance made the mother for 
the support and maintenance of her bastard chUdren. The one cannot 
be used as a bar to, or in mitigation of the damages justly arising under 
the other. Whether we regard this receipt as a settlement of the allow- 
ance due the mother under the bastardy acts, or of any other claim 
which she might be supposed to have against the defendant, it was alike 
inadmissible and irrelevant against the claim of the plaintiff for 
Hlamages. 

Be verse the judgment, and remand the cause for a new trial. 



JAMES T. GASS v. SAMUEL B. NEWMAN. 

Knozville, S^tember, 1868. 

TOBCIBhE EMTBT AND DET1.I17ER — WHAT NBC E8 8 AJIT TO AUTHORIZE THE ACTION. In 

order to maintain the action of forcible entry and detainer, it is not necesearj that act- 
ual force should be shown. The law implies force in every unauthorized entry upon the 
premises of which another is in the peaceable possession, and in every unauthorized ob- 
struction of such possession. Thus, the action may be maintained where it appeared 
that the plaintiff was in the peaceable possession of the premises and had erected an 
enclosure thereon, and the defendant, against the wUl, and in spite of the remon- 
strances of the plaintiff, came upon the premises and erected an enclosure around thai 
of the plaintiff, although he did not remove any part of the plaintiff's enclosure, or 
otherwise disturb the same. [Cited in Cleaye v. Hyden, 6 Heisk. 78.] 
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FROM JEFFERSON. 

This action of forcible entry and detainer is from the Circuit Court- 
of Jefferson county. A.t the April term, [137] 1858, before Judge 
Turley, verdict and judgment were for the defendant. The plaintifT 
appealed in error. 

J, P. Swanuy for the plaintiff ; , for the defendant. 

McKiNNBT, J., delivered the opinion of the court. 

'This was an action of ^' forcible and unlawful entry and detainer." 
It appears from the bill of exceptions, that both parties set up claim to 
the premises in dispute, under conflicting titles. And it seems that each 
desired, by his own act, to a\^il himself of the supposed advantage or 
an actual possession. 

In the spring of 1856, the plaintiff made a small enclosure of perhaps 
less than half an acre, which, in the spring of 1857, he sowed in oats ;. 
and shortly thereafter, the defendant made an enclosure of several acres, 
which entirely surrounded the smaller enclosure of the plaintiff. And 
the question is, whether, upon this state of facts, the action can be- 
maintained. His honor, the Circuit Judge, instructed the jury, in sub- 
stance, that if no actual entry bad been made by the defendant into- 
the plaintiff's previous enclosure, and no violence, or threats tending to 
excite apprehension of danger to the plaintiff, if he continued to occup3' 
his enclosure, had been used by the defendant, and the plaintiff's en- 
closure remained untouched, and himself at liberty to enter thereon, 
without fear of personal injury, the plaintiff could not maintain this ac- 
tion simply upon the ground that the defendant had entirely surrounded 
[138] his enclosure by a fence. Under this instruction, the jury 
found for the defendant. 

This instruction was clearly erroneous. The law recognizes no such 
doctrine. It is in contravention of the spirit and policy of the law. 
The plaintiff, by his enclosure, had acquired actual possession of so 
much of the land as was included therein ; whether or not such posses- 
sion was a trespass upon the defendant, is a question not material to 
the determination of the case. Admitting that it was, the law did not 
permit the defendant, by his own act, to arrest or obstruct the plaintiff's 
possession. Actual force was not necessary. The law implies force in 
every unauthorized entry upon the premises of which another is in the 
peacable possession ; and likewise, in eveiy unauthorized obstruction of 
such possession ; and this is sufficient to support the action, in a case 
like the present. 

The erection of the fence was, in law, a forcible and unlawful seizure 
of the possession of the plaintiff's enclosure, and an ouster of his pos- 
session. The effect, in law, was, to exclude him from the occupation of 
the land, and such was the end designed, in fact. 
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His enclosure being impounded, so to speak, he could not have in- 
gress or egress to and from it, without a direct act of defiance and hos- 
tility to the usurped rights of the defendant. To put an end to all such 
provoking and threatening scrambles for possession, was the object of 

m 

the statute giving this action. 

We think the action may well be maintained. Judgment reversed. 



H. F. CROXDALE v. THE STATE. 

Knozville, September, 1868. 

1. Criminal law — Foroert — Ixdictmbnt. An indictment for forgery must 8Ct forth witb 
literal precision the Instmment alleged to be forged, if in existence and within the con- 
trol of the prosecutor; and if not in existence, or not within the control of the prosecutor, 
the excuse for the omission to set it forth must be stated according to facts. [Citings 
Hooper v. The State, 8 Humph. 101.] 

S. Samk — Samk — Same. An indictment for the fraudulent passing of a forged paper must 
nse the descriptire words used in the statute, or words exactly equivalent. 

FBOM HAWKINS. 

[139] This was an appeal in eiTor, by the prisoner, from a judg- 
ment of the Circuit Court of Hawkins county, upon a conviction undei^ 
sec. 41 of the felony code of 1829, for fraudulently passing a forged 
instrument. 

L. C. Haynes and T. D. ft R. Arnold^ for the prisoner ; Heisiellj for 
the State. 

McEiNNET, J., delivered the opinion of the court. 

The judgment in this case must be reversed and arrested. The fifth 
count of the indictment, on which alone the prisoner was competed, is 
wholly insufficient to support the conviction. It is essentially defect- 
ive, both in substance and in form. 

[140] In an indictment for forgery^ it is essentially necessary that 
the instrument alleged to be forged should be- set forth with literal ac- 
curacy, if in existence and within the control of the prosecutor ; and 
if not in existence, or not within the control of the prosecutor, the ex- 
cuse for the omission to set forth the instrument must be stated ; and 
such excuse, being traversable, must be stated according to the facts 
of the case.' See Hooper v. State, 8 Humph. 101. 

The count in question does not profess to give an exact copy of the 
instrument charged to have been a forged paper. The word " purport," 
used in the count, is not equivalent to the word teyior. The latter sig- 
nifies, in law, an exact, literal copy ; the former word signifies merely 
the meaning or import of the instrument. 

.The descriptive words, " pass or transfer," used in the 41st section 
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of the penal code, upon which the instrument is framed, are omitted. 
And in the frame of the count, in other respects, there is a departure 
from the established and approved forms of pleading, in such cases, 
not to be favored. 

For these defects in the indictment, the judgment will be arrested. 
But, inasmuch as the proof shows a prima facie case against the pris- 
oner, he will be remanded to the jail of Hawkins county, to be pro- 
ceeded against de novo. 



JAMES RUGGLES et dl. v. W. W. WILLIAMS et al. 

Knozville, September, 1868. 

JfOBTOAOB— Fraudui^bnt gomtbtakcbs — Rboistbation. Id a contest between two 
mortgage creditors, for priority of satisfaction out of property conveyed to both, it 
appeared that the instmment first " noted " by the clerk for registration, bat last regis- 
tered, was upon its face a deed absolute, but was admitted and shown by parol to hare 
been intended as a mortgage, and that the other was a mortgage in proper form ; and it 
is held, that the party to the first named instrument is not deprived of the benefit of his 
security, merely because the instrument is in the form of a deed absolute, instead of a 
mortgage ; but, that when a parol defeasance is shown, it only has the effect to reduce 
the title to that which was intended by the parties— a security for debts, Instead of a sale 
of the property. [Cited in TurbeviUe o. Gibson, 5 Ueisk. 074.] 

FROM KKOZ. 

[141] This was a contest by bill and cross-bill in the Chancery Conrt 
at Knoxville, between J. S. Moffltt, on the one part, and Neufter, Bron- 
•on, et aX.^ on the other, for priority of satisfaction out of certain prop- 
erty conveyed to each of the parties in mortgage, as creditors of W. 
W. Williams, an absconding debtor. In the court below, the Chancel- 
lor decreed for Mofflt, from which the other parties appealed. 

Maynard and Boater^ for Neuffer, Bronson et al. ; Lyon and Beese^ 
ior Moffit. 

Cabuthebs, J., delivered the opinion of the court. 

The parties in this case, except defendant Williams, [142] are credi- 
tors of Williams, who has failed and absconded. The contest is for 
priority of satisfaction out of certain real estate owned by him near the 
4}itj of Knoxville. They all claim under mortgages and deeds of trust, 
I except Buggies, who had a judgment at law, and filed the original bill, 

i to reach the land contained in the deeds. He has therefore obtained 

I relief, and no further question is made as to him. But the contest is 

between Moffitt, and Neuffer and Bronson, under their respective mort- 
gages. The Chancellor decided in favor of Moffitt, and Neuffer and 
Bronson appealed. This is the only question now before us. 

The deed to Moffitt was made and dated 1st of August, 1854, ao- 
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I 

knowledged before the clerk on the Sd of same month, and noted for 
registration 19th of June, 1855, and registered August the 30th, 1855. 

The mortgage to Neuffer is dated 29th of June, 1855, acknowledged 
on the same day, and registered July the 7th, 1855. 

By the registry act of 1832, deeds take effect only from their regis- 
tration, but the act of 1841, oh. 12, sec. 2, gives the same efficacy to a 
notation for registration. Other questions out of the way, then, there can 
be no doubt but that Moffitt occupies the vantage ground in this contest. 

But his deed is absolute, when it was intended to be a mortgage, as 
he admits, to secure certain debts and liabilities. This not appearing 
in the deed, nor any defeasance to that effect registered, or in fact ex- 
isting, except in parol, it is insisted that the deed is fraudulent in law, 
and inoperative as to creditors and subsequent purchasers, or incum- 
brancers. This position would [143] seem to be sustained by the 
North Carolina cases of Gregory v. Perkins, 4 Dev. 50, Halcombe v. 
Ray, 1 Ired. 842, and the other cases, as well as other authorities relied 
upon in argument. 

These cases go upon the ground, that inasmuch as the registry acts 
only give effect to mortgages from their registration, the registration of 
an absolute deed is no compliance ; that when it appears by parol that 
the registered deed was, in fact, only intended as a mortgage, then the 
real transaction, the mortgage, is not registered, and must be postponed 
in favor of intervening incumbrancers, purchasers, or creditors. 

There is certainly much plausibility, not to say strong reason, in this 
position. The high character of the courts from which the authority 
comes, challenges due consideration and high respect, and deference. 
And we need not say to what extent we would be disposed to yield to 
the imposing authority of the cases presented, if we regarded the ques- 
tion as an open one in our jurisprudence. We are not, however, aware 
to what extent the peculiar statutes of the States where that doctrine 
has been established, on the pubject of registration, may have influenced 
their decisions. 

But if it has ever been controverted in this State that an absolute 
deed, duly registered, might be maintained as a mortgage, it has never 
x^ome to our knowledge. Such has certainly been the uniform holding 
of our courts. To change it now would shake the rights of property, 
and lead to great mischief and confusion. The great object of the 
registration laws is to give notice of the position and change of titles to 
property, as well as all incumbrances upon it. This is necessary for 
[144] the protection of purchasers, and the information of creditors. 
Is not this object as well accomplished by the registration of a deed in 
fee, when the real transaction ia only a mprtgage, as if it had been in the 
form of the latter? Certainly a subsequent purchaser cannot object 
because he has notice that the whole estate has passed, instead of the 
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imposition of an incumbrance upon it. So, one about to deal with the 
former owner, has a stronger warning against extending credit. True, 
it may be well argued, that existing creditors may be deterred from 
seeking their debts against the equity of redemption of their debtors, 
by the false form in which the transaction is presented in the deed. 
Yet, they have it in their power, at any time, to probe the parties and 
find out the truth. It is not often that the concealment is so perfect as 
to avoid suspicion and escape detection. It may be a circumstance to 
excite suspicion, that where the object is only to secure debts, a deed, 
instead of a mortgage, or deed of trust, is made and spread upon the 
records ; yet it is not always done in bad faith. The course of our 
adjudications has been to hold all these securities good, so far as they 
are for an honest purpose, but no further. Upon this policy, we hare 
held that a deed of trust, or mortgage to secure some debts that are fic- 
titious, and others, real and bona fide^ shall be a valid security for the 
latter, though fraudulent as to the former. So in this case, though the 
paper is not good to carry the absolute estate, yet it is valid as an in- 
cumbrance to the extent of the debts secured. The greater includes 
the less estate. It is enough for a subsequent incumbrancer, that the 
title registered against him is reduced [145] in his favor, and he has 
the same advantage as if the actual transaction were in the writing. 

Now, if the vendee in such a case were tp sell the fee, or the same be 
sold upon execution against him, neither the vendor nor his creditors 
could set up the parol defeasance. But that question does not arise 
here ; yet it shows the hazard to which the owner has exposed his prop- 
erty, and should deter him from conveying more than he intends. 

Some argument is made against Moffitt's deed, upon the ground of 
the non-existence of debts and liabilities, it is alleged it was designed 
to secure. An account and report was ordered to ascertain that matter, 
and^how it may turn out upon investigation we cannot now tell. We 
have not that aspect of the case before us ; it may bring up very differ- 
ent questions and entirely change the result. 

We decide nothing more now, than that, all other things being right, 
a party is not deprived of the benefit of his security because the instru- 
ment registered is in the form of a deed absolute, instead of a mort- 
gage ; but that when a parol defeasance is shown, it only has the effect 
to reduce the title to that which was intended by the parties — that is, a 
security for debts, instead of a sale of the property. Let the decree be 
affirmed and the cause remanded for the account. 
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JAMES JOHNSON v. Wm. M. CHURCHWELL et dl. 

KnoxvUle, September, 1868. 

CoBPORATiOK— Bank of east tbnnksseb — Personal liability of directors— Act 
OF 1843, CH. — , SEC. 12. By the 12th section of the charter of the Bank of East Tennes- 
see, the directors of that institntion, who may sanction certain violations of the charter 
specifled therein, may be held liable in their indiyidual property, for any loss or damage 
thereby, to the creditors of the bank; and, it is held, that before such liability can be en- 
forced, it must be established by some Judicial proceeding set on foot for that purpose, 
that said charter has been violated; though it is not essential that a forfeiture of th^ 
charter be declared ; and it must be shown also, that the effects of the corporation have 
been exhausted. [See Blake v. Hinkle, 10 Yerg. S18.] 

FROM KNOX. 

[146] This cause is from the Chancery Court at Enoxville. The 
bUl was demurred to, and the demurrer allowed by Chancellor Lucky, 
from which complainant appealed. 

Humes and Mynattj for the complainant ; CrozieVy Cocke^ and Beese^ 
for the defendants. 

McEiNNET, J., delivered the opinion of the court. 

The bill seeks to subject the directors of the bank, personally, to the 
payment of $5,750,«of the notes issued by the bank, in circulation at 
ihe time of its failure, of which the complainant became owner. Pay- 
ment or redemption of said notes having been demanded after the fail- 
are of the bank, and refused, the complainant sued the corporation, 
before a justice of the [147] peace, and recoveretil several judgments 
apon which executions issued and were returned ^^ no property found." 

The bill was against Churchwell (who, is alleged, was the owner of 
the stock), and the directors, to hold the latter ^' responsible, in their 
private property," for the satisfaction of said judgments, under the pro- 
yisions of the 12th section of the act incorporating said bank, on the 
ground, that the corporation had violated the charter in exceeding the 
amount of issues authorized to be made by the bank, and in extending 
accommodations to Churchwell, to an amount and in modes, not author- 
ized to be given by the charter. 

No proceeding of any kind, was instituted against the corporation 
previous to the filing of this bill, or since, to establish the violations of 
tbe charter, on the alleged existence of which the complainant bases his 
claim to relief ; nor is the corporation made a party to this bill ; neither 
is it distinctly alleged in the bill that the assets of the bank are ex- 
hausted. 

The bill was demurred to, and the Chancellor allowed the demurrer 
and dismissed the bill. The case is brought, by the writ of error, to 
this court. 

Upon any just construction of the 12th section of the act of incor- 
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poration, it must be held, that there are two indispensable pre-requisites 
to entitle the complainant to charge the directors personally: First. 
That the alleged violations of the charter shall be established in a direct 
proceeding against the corporation for that purpose, by some judicial 
proceeding in a Court of Record in this State. The 12th section does 
not demand, as preliminary to charging the directors with personal lia- 
bility, that a forfeiture of the charter should be first actually declared, 
as against [148] the corporation. It is enough to lay a ground for such 
personal charge, that the fact of violation of the charter, in either of 
the ways specified, has been made to appear in a proceeding '^ by Bcire 
facias^ or any other judicial proceeding in any of the Courts of Record 
of this State." And, although, by the common law the forfeiture of a 
charter can only be enforced in a court of law, in a proceeding by scire 
facias^ or on an information in the nature of a writ of quo warranto^ 
yet in this State there can be no doubt that, under the act of 1856, ch. 
55, a Court of Chancery is invested with the jurisdiction to inquire into 
and determine the fact of a violation of the charter by the corporation, 
in the respects indicated in the 12th section of the act incorporating the 
Bank of East Tennessee. 

It is clear, that inasmuch as the fact of such violation of the charter 
constitutes the only ground for holding the directors personally respon- 
sible, there can exist no right or cause of proceeding against them, until 
the violation of the charter shall have been previously established against 
the corporation. 

The second pre-requisite is, that the assets of the bank of every des- 
cription, legal or equitable, shall have been exhausted. The individual 
liability of the directors cannot be enforced so long as there may remain 
any property or effects of the corporation to redeem its notes, or dis- 
charge its debts. 

Upon the establishment of the violation of the charter, as contemplated 
by the 12th section, the directors may be proceeded against by an 
original bill ; or, to save circuity, they might be brought in by a supple- 
mental bill filed in the pending suit against the corporation. [149] 
But which ever mode may be adopted, it must be alleged and shown, 
that the fact of violation of the charter has been previously established ; 
and the measure of the liability of the directors will be the amount 
which the effects of the corporation may fall short of discharging its 
liabiHties, in consequence of such violation of the charter. This, in the 
words of the charter, is the *' loss of damage " for which '* the directors 
voting for, or who may have sanctioned such violations of the charter, 
shall be responsible in their private property." 

In this view the demurrer was properly allowed. The cause will be 
remanded to await a proceeding against the corporation, as hereinbefore 
indicated. 
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I 

J. E. BONE et dl. v. LETHA RICE et al. 

Knozville, September, 1868. 

Pbactice — Appeal — Arbitration. Where the parties to a litigation in court, agree to 
submit the matters in controverfty to the decision of arbitrators, whose award is produced 
in court and simply adopted as the judgment thereof without anything more; neither 
party has the right of appeal to the Supreme Court. And the fact that the parties, in 
their article of admission, expressly reserve the light of appeal does not alter the rule. 

FKOM MARION. 

This action of ejectment is from the Circuit Court of Marion cqunty. 
The parties agreed to submit the matters in controversy to the decision 
of arbitrators, [150] reserving the right of appeal to this court. The 
award of the arbitrators was for the plaintiffs, and was produced in 
court and adopted as the judgment thereof. The defendants appealed. 

Hyde and Frazier^ for the plaintiffs in error ; Minnis and J. L. Bos- 
tick^ for the defendants in error. 

Caruthers, J., delivered the opinion of the court. 

This action of ejectment was instituted in the Circuit Court of Ma- 
rion county, on the 3d of March, 1856. Between the July and Novem- 
ber terms, 1857, the cause was submitted to the arbitrament of Key, 
Welcker and Turney, by the written agreement of the parties. At the 
latter term said agreement, and the] award of the referees in favor of 
the plaintiffs, were presented to the court and spread upon the minutes, 
as the judgment of the court. It is agreed in the article of submis- 
sion, that the '^decision" of the arbitrators *' shall be entered upon 
.the record as the judgment of the court." And, further, that '*the 
undersigned agree to abide by and be bound by said decision, each 
party reserving^ however^ the right of appeal to the Supreme Court." 

After entering the award and the judgment of the court upon it, the 
record continues, ^' the defendants, by their attorneys, except in law 
and tender their bill of exceptions to the court, whioh is signed and 
sealed by the arbitrators and the court, and made a part of [151] the 
record, and pray an appeal," etc. The so-called bill of exceptions con- 
sists of the title papers and other evidence, written and oral, reported 
bj the arbitrators as having been submitted to them, and on which they 
made their award, arid is signed by them under seal. At the close c(f 
this the judge states that: 

'' The foregoing was agreed to by the parties, by their attorneys, and 
signed by the arbitrators, and was filed in open court as the bill of 
exceptions in the cause, and by consent, is made a part of the record in 
the cause in this court." 

This is certainly, to say the least, a very novel proceeding, and surely 
has never before been known in the practice of the courts in England, 
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or America. The proof upon which the award was made was unknown 
to the court, not having been introduced before it in a trial of issues, 
and, therefore, can properly find no place in a bill of exceptions to 
which reference can be made by this court. What questions of law or 
fact may have arisen before, and been decided by the arbitrators in 
arriving at their conclusions, we cannot know, because the evidence is 
not before us by the certificate of the judge, and could not be, as it 
was never heard by him. 

But it is insisted that the right of appeal to this court was expressly 
reserved to either party in the articles of submission. Could that 
agreement give us jurisdiction? Our jurisdiction is confined to appeals 
from judicial tribunals, and has never yet been extended to cases out of 
court. If parties prefer to submit their matters of difference to private 
and unofficial individuals, they have a right to do so, but cannot appeal 
from a [152] tribunal of their own creation, to those established by 
law. The reservation of such a power is utterly void and inoperative. 

They might have objected to the award being made the judgment of 
the court, upon such grounds as are recognized by the law, and in that 
mode brought under adjudication there, and here by appeal, all ques- 
tions thus properly made. But nothing of that sort was done, and the 
case is here by simple appeal from the award of the arbitrators. This, 
as we hav.e seen, cannot be done, and the appeal is, therefore, dismissed, 
and the cause remanded for the execution of the judgment upon the 
award. 



JAMES T. BRICE v. JOHN G. KING et al. 

EInozvllle, September, 1868. 

Pbactige AiTD PLEADING — CONTBACT. Tbe party for whose benefit an instrament not 
under seal is executed, may sue thereon in his own name, although the engagement be 
not directly to, or with him. And the same rule applies to a contract made with an 
agent. 

FBOM HAWKINS. 

This action of assumpsit is from the Circuit Court of Hawkins 
county. At the May term, 1858, before Patterson, J., verdict and 
judgment were for the plaintiffs. Defendant appealed in error. 

[153] L. C. ffaynes and T. D. & R. Arnold^ for the plaintiff in 
error ; HeiskeU^ for the defendants in error. 

Wright, J., delivered the opinion of the court. 

This is an action of assumpsit brought by John G. King, William 6. 
Peck, Samuel W. Hansford and George C. Longhorne, upon the follow- 
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iDg instrument: '* James T. Briee has this day sold to N. B. Brice, 
agent of John King, Pecl^, Hansford & Co., of Washington county, 
Va., from 80 to 100 head of fat hogs, to weigh 200 pounds and up- 
wards, (good merchantable hogs) ; the said hogs to be weighed at 
Brice's pen from the 10th to the 30th Norember, 1855 ; the said com- 
pany to execute a note and such security as said Brice may ask, at 
$4.25 per hundred pounds, sixty days after date. October 9, 1855. 

*^ James T. Bbice, 
*'N. B. Bbicb." 

The plaintiffs, in their declaration, aver that this contract was made 
by James T. Brice, with them, by the name and description of John 
King, Peck, Hansford & Co., by their agent, N. B. Brice. It is now 
assigned for error that this declaration is defective, and that the plaint- 
iffs' demurrer to the defendant's pleas should have been sustained to it, 
because it introduces into the suit, as plaintiffs, new parties that do not 
appear in the contract. This objection is untenable. Whether the 
plaintiffs be co-partners, or a company of individuals trading under this 
company name, if the contract were really made with them, as they 
allege, they would be jointly [154] interested in it and could maintain 
the suit. Whether this be so or not is a question of evidence and can- 
not be reached by the demurrer. 

If the instrument be not under seal it is well settled that the party 
for whose benefit it is made may sue thereon in his own name, although 
the engagement be not directly to, or with him. And the same rule ap- 
plies to a contract made with an agent. 1 Chitty's PL, 4 ^nd 6. 

It is objected, also, that this contract is not obligatory on James T. 
Brice, and that he was- not bound by it to deliver the hogs. In this 
construction of the instrument we cannot agree. The evident meaning 
is otherwise. 

The judgment is aflSrmed. 



JOHN GOLDSMITH v. THE STATE. 

Knozvllle, September, 1868. 

1. Criminal law —Act of 1833, ch. 10— Buhkino horsb -races along a public road. 
To constitute the offence of running a horse-race along a public road, under the act of 
]838p ch. 10, (Code, S 4B82), it is not necessary that there should be a bet or wager upon 
the result of such race. [Ace. The State v. Fidler, 7 Humph. 002 ; Harrison v. The State, 
4 Coldw. 196.] 

Sake — Same — Same —Indictment — Variance. An indictment charging the offence of 
running a horse-race in and along a public road, is maintained by proof that mules were 
used in the same, and not horses. 
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from washingtok. 

The pl^ntiff in error appeals from a judgment of the Circuit Court 
of Washington county, upon a conviction [155] of the offence of run- 
ning a horse race along a public road. 

MaxweUj for the plaintiff in error ; Heiskelly for the State. 

Caruthers, J., delivered the opinion of the court. 

The presentment and conviction in this case were for a violation of 
the act of 1833, ch. 10, by running a horse race upon a public road. 

The charge in the presentment is, that the defendant did *^ then and 
there run a florae race in and upon, and along a public highway in said 
county." The proof shows that the defendant and one H. Corn run a 
race with mules on the ^^ Iron Mountain Road," in Washington county^ 
and that the same was and is a public road. It does not appear that 
there was any wager, or any previous agreement to run the race, or 
that the meeting was for that purpose. The court charged that this 
was not necessary to constitute the offence, but that it was sufficient, 
'^ if two persons met simultaneously in the road and without saying 
anything, commenced running a horse race over a public road." This 
is undoubtedly- correct. The mischief which induced the act, was the 
danger and annoyance this practice was calculated to produce to ladies, 
and others who might be passing over a public highway. This would 
be the same whether the race was by previous concert for a wager, or 
otherwise. The act is general in its terms, and there is no reason why 
it should be limited by construction. 

[156] But the case is mainly rested upon a question of variance be- 
tween the proof and presentment ; and that b mule race is net charged, 
nor is it prohibited by the act. His honor correctly held that this waa 
not a fatal variance. 

The word ^' horse" is sometimes used, says Bouvier, in his Dictionary, 
590, as a generic name, including all animals of the horse kind. The 
phrase '^ horse race," as used in this statute, embraces horses, mares^ 
and mules, at least. 

The conviction was proper. Let the judgment be affirmed. 



ANDREW GLOWERS v. JOHN R. SAWYERS et al. 

Enozville, September, 1858. 

FkACTiCE ~ TBB8PA8S — Ix REMOVING LIN1B FENCES. In an actlon of tresBpasB, for remov- 
ing a line fence dividing the lands of the plaintiff from the defendant, the Jury shonloF 
be instmcted to ascertain from the evidence whether the fence was constmcted upon 
the land of the defendant, or the plaintiff, or whether it was upon the supposed line be- 
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# 
tween them and kept up jointly, and recognized as a line fence. If snch fence was 
erected upon the land of the defendant, he had a right to remove it; if upon the land of 
the plaintiff, he had no such ri^ht. If, however, it appear from all the testimony that 
the fence was upon the supposed line between them, and kept up jointly as a line fence, 
the defencfant had a right to remove his part of It, upon giving reasonable notice to th» 
plaintiff of his intention to do so. 

FROM KNOX. 

« 

Trespass vi et armis from the Circuit Court of Enox county. At the 
October term, 1857, before ^udge Welcker, verdict and judgment were 
for the plaintiff. The defendant appealed in error. 

[157] MynaJU and Scotty for the plaintiff in error ; Maynard, for the 
defendant in error. 

Wright, J., delivered the opinion of the court. 

This was a suit by warrant before a justice of the peace, against 
Glowers, for removing the rails of a fence claimed by the plaintiffs ; and 
on the trial in the Circuit Court judgment was rendered against him, 
and he has appealed in error to this court. 

The lands of the parties adjoined, and there was much proof as to 
where the true dividing line between them was, and on which side of the 
line the fence was, or whether it was a common fence between them, on 
a common dividing line. In this state of the facts the Circuit Judge 
charged the jury that the main question was, where the line between the 
parties ran and upon whose side of it was the alleged trespass commit- 
ted. If the fence was on the defendant's side of the line he had a right 
to move it, and do what he pleased with it ; but if upon the plaintiff's 
side he had not the right to interfere with it. If, however, the jury 
should find from the facts in the case, that the fence was made and 
kept up jointly by the defendant and the plaintiffs, or those under whom 
they claimed, immediately upon the line between them, then the de- 
fendant has the light to remove his portion of it upon giving to the 
plaintiffs, or their guardian, reasonable notice of his intention so to do. 

There is no error in this charge of which Clowers can complain. It 
is certainly favorable enough to him. [158] The court did not under- 
take to tell the jury where the true line was, nor that, in its ascertain- 
ment, they were to look alone to the deeds of the parties, any more than 
to acts of possession and acquiescence. It was left to them to ascer- 
tain the line upon all the facts, and no special instructions as to the 
force of the deeds and possession were asked, and the error assigned by 
the counsel of the plaintiff in error, does not arise in the record. 

Judgment affirmed. 
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* * * 

W. & A. R. CO. V. R. J. KELLY. 

KnoxvUle* September, 1858. 

Practice— EyiDENCE— Common carrieb. The consignor of cotton, who is the owner 
therof, may sostain his action against a.common carrier for the loss of the cotton ; and 
the consignee, who is a mere factor, may be a witness for him. [Citing 7 Yeig. 340.] 

FROM HAMILTON. 

Action on the case from the Law Court of Chattanooga. Verdict and 
judgment below for the plaintiff Kelly, Gaut, J., presiding, and appeal 
in error by defendant. 

Burch^ for the plaintiff in error ; Hopkins^ for the defendant in error. 

' [159 ] Wright, J., delivered the opinion of the court. 

There is no error in this judgment. 

The first error assigned is that Scruggs, Drake & Co., the consignees 
of the cotton, should have brought the suit. It is true, as a general 
rule, that the consignee is the proper person to sue. But here^Kelly, 
the defendant in error, is shown to have been the owner of this cotton, 
and he was the proper person to sustain the action, as held in Tumey v. 
Wilson, 7 Yerg. 840. 

It is next objected that the Circuit Judge permitted oral evidence of 
the delivery of the cotton to be given to the jury when there was a 
receipt in writing, and it not produced or accounted for. But it does 
not clearly appear in this record that Campbell, the clerk and agent of 
the defendants, who forwarded the cotton, executed any receipt ; and 
certainly not, that Burns, the clerk, who received the cotton at the river, 
for the company, gave any. The delivery at the river fixed the liability 
of the company. Then, if the law was that the mere tact of delivery 
oould not be proved orally when there was a receipt, still, we think, in 
this case, the court did not err. 

It is next assumed that the court erred in permitting the deposition of 
Drake, one of the consignees', to go to the jury, because it is alleged 
he was an interested witness. But we think this position also unten- 
able. The house of Scruggs, Drake & Co., never had the cotton in 
their possession, and are under no liability about it. And it is not 
perceived that they have any interest in the suit. The cotton belongs 
to Kelly, and the recovery is for his benefit, and he is liable to [160] 
Scruggs, Drake & Co., for their advancements to him, at all events, 
whether the suit is gained or lost. 

Besides, they are factors, and constitute, as a general rule, an* 
excepted class in the law of evidence. This exception has its founda- 
tion, says Mr. Greenleaf, in public convenience and necessity. 1 
Greenl. on Ev. 416. 

The judgment is affirmed. 
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JOHN H. HUNTER v. THE STATE. 

KnoxvlUe, September, 1868. 

CbiminaIi law— PRn^ciPAL A.in> A6BKT— Noxious food. A person engfured In the boBi- 
nesB of fomiBhing provisions for market, is bound to use ordinary prudence and care to 
avoid the sale of noxious and unsound food. If his agent sell noxious provisions, the 
condition of which he or his agent might, by due care, have ascertained, he will be 
criminally liable. 

FROM CAMPBELL. 

Indictment in the Circuit Court of Campbell county, for the sale of 
noxious provisions, by the agent of defendant. At the May term, 1858, 
before Turley, J., defendant was convicted and fined. He appealed in 
error. 

Trtffg and Temple^ for the plaintiff in error ; HeiskeU^ for the State. 

[161] This was an indictment and conviction for selling unwhole- 
some food, and the defendant has appealed in error to this court. 

The Circuit Judge charged the jury, that the defendant, and his agent, 
should be held to ordinary prudence and care in ascertaining the true 
condition of the thing sold. If the pork was unsound, and the defend- 
ant might have known it by ordinary care and diligence on the part of 
himself, or those employed by him in prepairing it for market, he should 
be convicted, whether, in point of fact, he knepW it or not. But if it 
was unsound, and the defendant did not know it, nor could have known 
it by ordinary and proper prudence and care, he would not be guilty. 
This charge seems to be sustained by the principles of the cases of Rex 
V. Burnett, 3 M. & S. 11, and Rex v. Medley, 6 E. & P. 292, and by 1 
Buss, on Cr., (7th Am. from dd London ed., 1853), 109, 110. In the 
last named case, a^ quoted by Russell, it is said to be an indictable of- 
fence to convey the refuse of gas into a public river, and thereby to 
render the waters corrupt, insalubrious, and unfit for the use of man ; 
and the directors of a gas company are responsible for the acts done by 
their superintendent and engineer, under a general authority to manage 
the works, though they are personally ignorant of the plan adopted, and 
though such a plan be a departure from the original and understood 
method, which the directors had no reason to suppose was discontinued ; 
for if persons, for their own advantage, employ servants to conduct 
works, they are answerable for what is done by those servants. And in 
Bex V. Burnett the master seems to have been held criminally liable for 
the acts [162] of his servants done in the course of their employment, 
where due care was not used by him in the sale of the noxious article. 

The judgment will be affirmed. 

91 



162-164 head's EfiPORTS. 



C. NEIFFER V. THE BANK OF KNOXVILLE. 

Knoxville, September, 1858. 

Banks — Coktract by — Presideitt and cashieh — Custom. In an action against a bank 
to recoyer the amount of a draft drawn and signed by its president, with acceptance 
waived, it appeared that no special authority was delegated to that officer to draw checks 
by the charter, but that such duty, by the general custom of other banks, deyolved upon 
the cashier, except in the absence of that officer, when the duty was performed by the 
president; that such also had been the usage of the bank in this case, and that in the 
absence of the regular cashier, but while a temporary cashier was discharging his duties, 
the draft •in questi on had been drawn and signed oy the president ; it is held that the 
bank was liable for the payment of the draft, [Cited in Northern Bank v. Johnson, t^ 
Coldw. 92.] 

FROM KNOX. 

Action of debt,, from the Circuit Court of Knox county. At the Oc- 
tober term, 1857, before Turley, J., verdict and judgment were for the 
defendant. The plaintiff appealed in error. 

Trigg Sb Temple^ and Maynard^ for the plaintiff ; Humes & Humes^ 
for the defendant. 

[163] McKiNNET, J., delivered the opinion of the court. 

This was an action of debt brought by Neiffer, as holder of a paper 
purporting to be a check, or draft, for $3,000, drawn by the Bank of 
Knoxville on H. W. Conner, of Charleston, South Carolina, payable to 
D. L. Bronson. The check was made payable thirty days from date, 
and acceptance was waived by an endorsement on its face. No funds 
were placed in the hands of the drawee to meet the payment of the 
check, and it was protested for non-payment. 

Under the instructions of the court, the jury found a verdict for the 
defendant, upon which the eourt rendered judgment. * 

The "Bank of Knoxville " is one of the free banks organized under 
the act of 1861-2. At the date of the check sued on, M. W. Williams 
was president, and John L. Moses, cashier of said bank. The check 
was drawn and signed by the president in his official character. This 
fact constitutes the principal ground of defence — «• it being assumed that 
the president had no authority to draw a check, and consequently the 
act is not binding on the bank. 

The charter of the bank — the act of 1851-2 — is silent upon this sub- 
ject, and there is no by-law or regulation of the bank assigning the duty 
of drawing bills or checks to any particular officer of the bank. The 
objection to the power of the president to bind the bank, therefore, rests 
upon the general principle that, in the absence of any positive regular 
tion to the contrary, the cashier is the executive officer, through whom 
all the moneyed operations of the bank are to be conducted. 

[164] It is admitted to be true, as a general proposition, that where 
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the charter of incorporation prescrihes the particular mode in which its 
contracts shall he made or authenticated, tfiat mode must he pursued ; 
for corporations, like natural persons, are in general hound only hy the 
acts and contracts of their agents, within the scope of their authority. 
And all restrictions upon the power of the agents, or officers, contained 
in the charter, every one dealing with the corporation is hound to notice. 
But if no definite rule is to be found, citlier in the charter or by-laws 
of the institution, in regard to the manner and form in which its acts 
and contracts shall be evidenced, then, it seems, general usage, and the 
course of business of similar institutions, is to govern ; the officers will 
be presumed to have been invested with the customary authority, and 
their acts within the scope of such usage, practice, and course of busi- 
ness, will be binding on the institution, in favor of third persons having 
no knowledge to the contrary. 

There can be no doubt, however, that a bank, or other corporation, 
may be authorized to contract in a prescribed mode, either by its charter 
or by-laws, or general usage, it may depart from the prescribed mode, 
and render itself liable upon contracts executed or authenticated in a 
ditferent mode. Thus, although the president of a bank be not author- 
ized, by virtue of his office, to draw checks for the moneys of the bank, 
it is clear that the company may empower him, as its agent, in a particu- 
lar instance, or generally, to do so ; and that, in such case, the bank 
will be bound by the act. Corporations, in this respect, stand upon the 
same footing with natural persons, and are alike [165] bound by the 
acts of its agent beyond the limits of his authority, if done by their pre- 
yious or subsequent assent, or express or implied direction. 

The proof in this record establishes that, by the general usage of 
banks in Tennessee, the cashier is the executive officer of the bank, Itnd 
the proper person to draw and sign checks, but that, in the absence of 
the cashier, the practice is for the president to draw and sign checks, 
etc., without any special authority for the purpose. And the proof 
further establishes that the practice in this particular bank, from its first 
organization, had been for the president to draw checks in the absence 
of the cashier. 

It was admitted that the cashier was absent at the time the check sued 
on was drawn ; but, it is said, that, during his absence, another person 
had been temporarily appointed to act as cashier in his stead. This as- 
sertion is not proved by anything in tiie record before us ; but, if it 
were estabhshed, it would not vary the question. It is sufficient to 
vest the president with authority to do the act, that the regular perma- 
nent officer, known as cashier, is absent from the bank, at the time the 
official act is required to be performed. And, in the absence of any 
positive prohibition upon the exercise of such a power by the president 
in the charter of incorporation, it is difficult to perceive any very sen- 
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Bible reason why such a power might not as well be exercised by the 
one officer as the other, so far as regards the binding effect of the act 
upon the bank. The objection is a highly technical one, and it will not 
do to permit corporations, especially banks, to escape their just liabili- 
ties on such unsubstantial and flimsy pretexts. 

[166] Upon this point, his honor, the Circuit Judge, erred in his in- 
structions to the jury. 

The decision of the foregoing question disposes of the objection to 
the notice of protest. And, as the case must go back for another trial, 
we forbear to notice the question of fraud made on the trial. It will 
be left open, without any intimation upon the facts. 

Judgment reversed. 



JESSE SPEARS v. JOHN A. WALKER. 

Knoxville» Septenxber, 1868. 

Estoppel —Admissions and decla.ration8 as to land boundaries. Admissions whiclk 
have been acted upon by others are conclusive against the party making them in aU 
cases between him and the person whose conduct he has thus influenced. Thus, in 
' ejectment, where it appeared that many years before the suit the defendant had admit- 
ted a certain line to be the true boundary between him and the plaintiff, and the plain tiif 
and those under whom he claimed had accordingly so held and claimed ever since, the 
defendant is held to be estopped from a denial of such'boundary. [Citing 3 Sneed, 447». 
and 1 Swan, 437.] 

FROM HAWKINS. 

This action of ejectment is from the Circuit Court of Hawkins 
county. Verdict and judgment below were for the plaintiff. The de- 
fendant appealed in error. 

Heishelly for the plaintiff in error ; [167] i. C Haynea and (7. TFl 
HaU^ for thd defendant in error. 

Wright, J., delivered the opinion of the court. 

This was an action of ejectment by Walker, in which he obtained a. 
verdict and judgment. The motion of Spears for a new trial being^ 
overruled, he filed his bill of exceptions, and has brought the case ta 
this court by an appeal, in the nature of a writ of error. In order to 
make out his title. Walker resorted to the following proof: He read & 
grant from the State of Tennessee to Jesse. Spears, the defendant 
below, for fifty acres of land, dated in 1828 ; a deed from Louis Law- 
son to Peter Smith, dated JB'ebruary 17, 1887; and a deed from Smitb 
to himself, dated June 1, 1847. This grant and these deeds embraced 
the land in dispute, which is that part of the grant to Spears which 
lies east of the road leading from Bogersville to Greenville. He alsa 
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read a grant from the State to Jacob Lawson, dated in 1824 ; a deed 
from Lazarus Lawson to Lewis Lawson, dated in 1882 ; and a grant 
from the State of North Carolina to John Payne, dated in 1793. But 
these last named papers, though they adjoined the land in dispute, seem 
not to have embraced it. Walker then made proof tending to show 
that Jacob Lawson and his family, and Smith and himself, who claimed 
under them, had held the land in dispute for more than twenty years, 
nnder a claim of ownership. It does not distinctly appear in this 
record in what way Jacob Lawson parted with whatever interest he may 

» 

have had in this land. He is not shown to be dead, or that [168] Rus- 
sell, Lazarus, and Lewis Lawson, who are his children, are his heirs. 
But it seemed to be taken for granted, on the trial below, that the deed 
from Lewis Lawson to Peter Smith carried the title of the Lawson 
family. 

There seems to have been, at a very early day, some contract in writ- 
ing between Jacob Lawson and Spears, to the effect that the road should 
be the dividing line between them: but the exact nature of this en- 
gagement does not very clearly appear, as Spears repossessed himself of 
the instrument, and it is not in the record. He, to be sure, makes 
proof that this contract was rescinded in 1827. But it is clear that 
Jacob Lawson and his family, and Smith and Walker, after their pur- 
chases, from the year 1880, always claimed the road as the true 
boundary ; and this was conceded by Spears until about the time this 
suit was commenced in 1852. 

It does not appear whether the grant to Spears had ever actually been 
surveyed and marked. 

In this state of uncertainty as to the true boundary, Walker made 
proof that when Lewis Lawson and Peter Smith were having the land 
surveyed in 1887, with a view to complete the purchase made by Smith 
of Lawson, Spears came in the evening to where they were surveying 
the disputed land, running the line along the road, and he said, let the 
road be the line. Spears knew at this time that Peter Smith had pur- 
chased the land to the road, and that the object of the survey was to 
enable the parties to carry out Smith's purchase. This he did and said 
in the presence of Smith and Lawson. The road was, accordingly, in 
that survey, fixed as the boundary, and Smith took his deed and paid for 
[169] the land, believing that he was getting a valid title to the road 
and the land in dispute. It is apparent that he was induced to do this, 
not only by the acts and declarations of Lawson, but also by the acts 
and declarations of Spears. And Walker, in purchasing of Smith, 
acted upon the same belief and boundary. 

Now, we hold that the Circuit Judge acted very properly in receiving 
this evidence, and in instructing the jury, as he did, that Speai-s was 
estopped to deny Walker's title to this land, and that the road was, as 
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between them, the true boundsiry. This matter of estoppel might very 
well be enforced in a Court of Law. Merri weather et al, v. Larmoon 
et cU.y 3 Sneed, 447 ; Barham v. Turbeville et al.^ 1 Swan, 437. 

Objection, in this case, has been made to the verdict of the jury, 
because of its alleged uncertainty. But we deem it entirely sufficient 
and valid, under the rule laid down by this court in Loard et al, v. 
Philips et al.^ 4 Sneed, 566. 

Affirm the judgment. 



EAST TENNESSEE & GEORGIA RAILROAD COMPANY 

V. J. L. HACKNEY. 

■ 

Knozville, September, 1868. 

1. New trial— Fbactigb —Act of 1801, ch. 6, sec. 59. The fact that new counts whidi 
vary the form, bat do not change the cause of action, have been added to the declaration 
after two new trials have been gpranted, wiU not affect the operation of the act of 1901, ch* 
6, § 69, (Code, § 3122), which provides'that not more than two new trials shall be granted 
to the same party in the same cause at law, or upon a trial of an issue of fact in equity. 

S. Same — Same — SAME. The exceptions to the provisions of the act of 1801, ch. 6, § 69, 
(Code, § 3122) that not more than two new trials shall be granted the same party in the 
same cause at law, or upon the trial of an issue of fact inequity, are, where the new trial 
is granted for errors in the charge to the jury; the improper admission or rejection of 
evidence, or upon the ground of misconduct on the part of the jury; provided such rea- 
son be stated upon the record at the time. [Citing 10 Yerg. 499, and 1 Humph. 16.] 

k FROM KNOX. 

[170] Action on the case from the Circuit Court of Knox county. 
Verdict and judgment for the plaintiff, at the July term, 1858, Gaut, 
J., presiding. Appeal in error by defendant. 

Maynard^ Lyon^ Reese^ and HaU^ for the plaintiff in error ; Temple^ 
Broum, and Cooke^ for the defendant in error. 

Caruthers, J., delivered the opinion of the court. 

This is an action for damages for failure to carry certain beef cattle, 
and for injuries done to them by the agents of the defendant. There 
have been three verdicts for the plaintiff ; the first was for $150 ; the 
next for $500, and the last for near $600. 

The Circuit Judge granted two new trials, upon tJie ground that the 
verdicts were not warranted by the facts, and refused the third applica* 
tion, because he considered his power exhausted. 

[171] By the act of 1801, ch. 6, sec. 59, "Not more than two new 
trials shall be granted to the same party, in the same cause at law, or 
upon the trial of an issue of fact in equity." Car. and Nich. 500. 
The new trials in this case were both granted to the defendant. We 
have had two cases reported in which that statute was construed ; one 
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in 10 Yerg. 499, and the other in 1 Humph. 16. In those cases it was 
decided that the restriction does not apply to cases where either of the 
new trials were granted for errors of the court, or in charging the jury, 
or in the admission or rejection of evidence, or for misconduct of the 
Jury, provided such ground be stated on the record at the time. This 
vras an exception made by the court to the letter of the statute. In 
this case we are asked to make another exception, viz. : where new 
counts are added after the new trials have been granted. This we are 
not prepared to do ; particularly where, as in this case, the cause of 
action is stUI the same, though put in a different shape and form. How 
it might be in a case where, under the present broacl statutes of amend- 
ment, a different cause of action is introduced in new counts, we need 
not now say. The application for rehearing refused, and the judgment , 
of affirmance heretofore entered will stand. 
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JOHN GOODMAN et al. v. THE TENNESSEE MINING 

COMPANY et al. 

Knoxvllle, September, 1868. 

1. School lands— Statb holds thbm as Trttstss. The title to the lands in Tennessee 
set mpart by Congress for the use of schools, vested in the State, as a corporation, coupled 
with a tmst. The State is merely a trustee in relation to these lands, bound by the 
restrictions of the acts of Congress, and the children of the respective townships are the 
beneficiaries. 

%, SAMB—LSA8X OF— School ooMMiflSiONSBS— Oasb in judombnt. The School ^Com- 
missioners have no power to lease the school lands for a longer period than is prescribed 
by law. If a lease is made for a longer term than the law authorizes, it is void, and wiU 
be set aside upon a biU In equity. The act of IMS, ch. 46, passed by Congress, authorized 
the JLegislature, in case it should be deemed inexpedient to sell them, to make provision 
for leasing the school lands for any term not exceeding four yean. The Legislature, by 
the act of 1660, asthorixed the lease of the unsold school lands in Polk County, but fixed 
no Umit as to time. The school commissioners for the eighth district of said county 
leased their school lands for the period of ninety-nine years. Sdd, that said lease is in 
contravention of the act of Congress, and -^id. 

3. Sams— Salb of— Casb in judoiobnt. A sale of school lands previously leased is 

unauthorized by law, and the sale is void; and this is so, although the lease itself may 
be a nullity. By the hct of 1848, ch. 856, Congress authorized the State, upon jcertain 
conditions, to sell the school lands. The Legislature, by the act of 1844, ch. 104, amended 
by the act of 1846, ch. 121, In pursuance of the power given by Congress, made provision 
for the sale of these lands. Under these acts certain school lands in Polk county were 
8old,'and the sale confirmed; but before the sale was made, the school commissioners, 
under the act of 1860, leased said lands for ninety-nine years. Seld, that the sale was 
void, and communicated no title to the purchaser. 

4. Saxb— Grant— Bt whom qubstioned. A person whose claim or interest originates 

subseqent to the issuance of a grant by the State cannot question its validity, but it may 
be set aside in favor of an older special entry upon which a younger grant has issued. 
This principle does not affect the title to the school lands. The title to them is older, and 
is held by the State and commissioners, as trustees for the common schools of the town- . 
•hip in which they are located. 
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6. Ohakgbrt Practice— Bill of reyibw-- Statute of LiMirxTioys. A bill thatassiimu 
that a sale made under a jadicial proceeding is absolutely void, and seeks to set aside 
and annul, and not to review and correct it, Is not a bill of review, and is not barred hj 
the lapse of three years from the termination of said proceeding, 

FBOM POLK. 

[1733 '^^^ cause was heard before Van Dyke, Chancellor, at the 
August term, 1858. The facts are stated in the opinion of the court. 

Brown and CooJce for the complainants ; Howies^ Jamagin^ and Cald- 
well^ for the defendants. 

Caruthebs, J., delivered the opinion of the court. 

The complainants are the common school commissioners of the 8th 
ciyil district of Polk county, and in that character filed this bill on the 
13th of February, 1856, to impeach and set aside a lease for ninety-nine 
yeacB, made by their predecessors, of the common school section of 
land in that district, as well as a sale made of the same, under the or- 
der of the Circuit Court of that county, by virtue of both of which the 
defendants claim title. 

The land is poor and broken, and almost worthless for purposes of 
cultivation, but has become of immense value on account of the dis- 
covery of copper ore upon it. These mines have been developed, and 
are now worked with great profit by the defendants. The property is 
supposed to be now worth several hundred thousand [174] dollars, 
perhaps half a million. The veins of copper ore upon it are exceed- 
ingly rich, and regarded as almost inexhaustible. 

In immediate proximity, if not upon this land, discoveries had been 
made before the lease or sale, and the surface indications were such as 
to leave but little, if any doubt, that it was a prize worth contending . 
for. Consequently, schemes were ingeniously set on foot and carried 
out, to obtain title to it. It could hardly be expected, under such cir* 
cumstances, that the watchfulness and care of uninterested commis- 
sioners would be much protection to a treasure so attractive, against 
the avidity of speculators. The deep interest of the infants of the 
present and future generations, ix^ these mines of wealth, was not suf- 
ficient to excite their trustees to that degree of vigilance in theii^trast 
which was necessary to resist the schemes and machinations of ^ose 
who were in eager pursuit of the glittering prize. 

But the question now is, whether the present complainants, who Hf^ 
succeeded to the trust, can reclaim the lost treasure* This must & 
pend upon the law of the case operating upon the facts which haA 
transpired. 

The territory which composes the State of Tennessee was ceded tc 
the general government by the State of North Carolina, upon certairi 
conditions specified in the deed of session, and accepted by CongreBi^^ 
in 1789. One of these was, that a certain portion of the lands shoulri 
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be set apart for educational purposes. Congress, by act of 1806, ch. 
31, ceded to Tennessee all the unappropriated land north and east of 
a certain line then established, and afterwards called the ^* Congres- 
sional reservation line," because all the lands on the south and west 
were reserved [175] from entry, and exempt from any claim by Ten- 
nessee. The lands ceded embraced all East Tennessee, ahd a large 
portion of the Middle Division of the State. But this cession was upon 
the express condition that 100,000 acres should be ^et apart for col- 
leges, and the same quantity for academies, and also 640 acres in every 
six miles square, or one section in each township, ^^for the use of 
schools for the instruction of children forever." The legal title passed 
to the State, with the positive restriction that one section should be laid 
off and held for schools. The right vested in the State, as a corpora- 
tion coupled with a trust. In Lowry v. Francis, 2 Yerg. 534-41, it was 
held, that these lands could not be sold, and that the various acts 
authorizing that to be done, were unconstitutional, being in violation of 
the compact of the general government of 1806, by which they were to 
beheld by the State for the "instruction of children /orever." This 
case settled that the State was only a trustee in relation to these lands, 
bound by the restrictions of the act of Congress, and that the children 
of the respective townships were the beneficiaries. In Pickens and 
Chilcutt V. Reed, 1 Swan, 87, it was held, "that both the State and 
commissioners are mere trustees for the common schools of the town- 
ship." 

Congress, however, by the act of 1843, ch. 346, authorized the State 
to convert the school lands into a fund for the support of schools, by 
sale, provided the consent of the inhabitants should be first obtained. 
By the 2d section of this act, if the Legislature should deem it inexpedient 
to sell, provision might be made for leasing for any term " not exceed- 
ing four years." 

[176] Our Legislature, by act of 1844, ch. 104, amended by that of 1846, 
ch. 121, made provision for the sale of the common school lands, in pur- 
suance of the power given by the act of Congress of 1843, above cited. 
The vote of the people is to be taken upon the question of selling, and 
if a majority fail to vote, a commissioner may be appointed by the 
County Court, to ascertain the will of the people by personal application 
to each voter for his signature to a paper properly headed for that pur- 
pose ; and if it appears by either mode that a majority of the qualified 
voters of the township are in favor of the sale, thatiact is to be certified 
to the Circuit Court, and it is made the duty of the judge to order a 
sale on the terms prescribed. Before the sale is made, the lands are to 
be valued, and are not to go for less. By a proceeding under these acts, 
the land in question was sold on the 25th July, 1850, by the clerk, to 
Euclid Waterhouse and others, for $1,770, that being the highest and 
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best bid. It was certified to the Circuit Court of Polk county, at its 
February term, 1850, that it was ascertained by the report of a commis- 
sioner appointed for that purpose, that a majority of the voters were in 
favor of the sale, and the order to sell was then made. The sale not 
having been made for some reason, the order was renewed at the June 
term, and executed on the 25th of July, 1850, as stated. 

On the 4th of February, 1850, before the order of the sale by the 
court, but after the vote of the people, the Legislature enacted, oh. 181, 
sec. 5, that the common school commissioner of '' Polk county " should 
have power to lease, for mining purposes, any unsold school lands, on 
such terms as in their judgment would be most conducive [177] to the 
interest of their common schools. In May, after the decree for the 
sale in the preceding February, the commissioners made a lease of this 
land to Caldwell and Symons for ninety-nine years, in the supposed 
pursuance of the power given them by the last act. Whereupon these 
lessees filed a bill in the Chancery Court to enjoin the sale under the 
order of the Circuit Court, and the injunction was granted so far as 
such sale might or could affect their lease. On the day of sale this 
lease and injunction were read to the people, and the land was sold upon 
that notice. These facts were all reported to the court, and no excep- 
tions being made, the report was confirmed at the October term, 1850. 

Soon after this, the purchasers sold the land at a large advance, and 
assigned their certificate of purchase to Charles Congden and associates, 
of New York, through their agent, Samuel Congden, there upon the 
ground, and having full knowledge of all the facts. The said Charles 
Congden having paid the original purchase-money, $1,770, and holding 
the certificate of purchase by assignment, obtained a grant from the 
State on the 2dd of February, 1853. The first purchasers made no 
warranty of title, notwithstanding the large advance made on their bid 
by Congden. The biUs and cross-bills between the lessees and pur- 
chasers were all compromised and settled by the purchase of the lease 
by Congden. Having thus concentrated in himself both titles, an act 
of incorporation was procured from the Legislature, and the property 
passed over to the '^ Tennessee Mining Company," consisting of the 
said Charles Congden and some other stockholders, by whom it has 
[178] been put into successful mining operation, and is now, and has 
for several years, been worked on a large and profitable scale, as one of 
the celebrated "Duck Town Copper Mines." 

Two preliminary objections are made to the relief sought in the bill : 

First. That this is a bill of review, and, consequently, is barred by 
the lapse of three years, from the confirmation of the sale in the Cir- 
cuit Court. We do not consider it a bill of that character. Its object 
is to impeach and set aside the proceeding entirely, and not to review 
and correct it. It assumes that the sale was not only erroneous, but 
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Toid. The jurisdiction given to the Circuit Court in the case is not so 
much judicial as ministerial. There are no pleadings, no questions for 
adjudication, no power to decide upon the propriety of selling, or the 
terms of sale, or even the minimum to be fixed ; all this is done under 
the statutes by other machinery. It is more like the jurisdiction to con- 
demn land to be sold for taxes, upon the report of a collector, than a 
suit; If it be certified to him, that the sense of the people has been 
ascertained in either of the modes prescribed, and that a majority are 
for the sale, it is made the duty of the Circuit Judge to order it without 
question ; and confirmation would be a matter of course, unless some- 
thing should have occurred in making it that would render it improper. 
He is not even required to pass the title by decree ; that goes by the 
certificate of purchase, upon which a grant is to be issued when the 
consideration is paid. Such are the provisions of the statutes referred 
to. The legality of the sale must depend 'upon the circumstances at- 
tending [179] it, and the conformity of the previous steps to the re- 
quirements of the statutes. The Circuit Judge would doubtless have 
power to set aside the sale for good cause ; but a failure to do so does 
not close the question as an adjudication, as in ordinary suits, unless 
opened by a bill of review, or other prescribed mode of proceeding in 
the regular practice. The validity of the title procured must still de- 
pend upon the facts of the case. 

Second. It is contended that the grant of the State closes all ques- 
tions, and cures every imperfection in the anterior proceedings, and is 
conclusive, upon the title. It is a general rule that the State's grant of 
her own lands cannot be questioned upon any matter behind it, by any 
one whose interest or claim originated subsequently. But a grant may 
be set aside in favor of an older special entry upon which a younger 
grant has issued. Here there was an older claim ; the land had been 
legally set apart for common schools, and vested in commissioners for 
that purpose. And, besides, this land did not belong to the State, but 
was only held in trust. There are two grounds, then, upon which this 
case is distinguished from those to which the rule referred to applies. 

These difiSculties being out of the way, the case is open to investiga- 
tion upon its merits. And the questions presented are, whether the 
sale under the order of the Circuit Court was good in law, and sufficient 
to pass the title ; and if not, whether the lease was valid and binding 
npon the complainants. 

1. As to the sale. Various objections are made in the bill, and per- 
haps sustained by the proof, in relation [180] to the mode and manner 
of obtaining the sense of the people on the question of sale, and to the 
qualification of the voters. We need not now determine whether these 
can be examined, as they preceded the order of sale, but a reference to 
them is enough to excite strong suspicion that all was not fair, and that 
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much undue influence and exertion were used to divert this bounty of 
the general goyernment from the laudable purposes designed, and ap- 
propriate it to individual uses. It appears that men were employed to 
canvass the district, for the purpose of making public and private speeches 
\o convince and persuade the people to vote for the sale. But independ- 
ent of this, enough appears to render the sale and the title derived from 
it null and void. There was no law authorizing the sale of school lands 
already leased. It is no sufficient answer to this objection that the lease 
was invalid, if such was the fact. A Court of Chancery had so far rec- 
ognized it as to enjoin the sale. True, the Circuit Court had ordered 
the sale in February, but in May the commissioners had so far changed 
their purpose as to grant a long lease, and the Chancellor had forbidden 
the sale upon that ground. If the clerk of the Circuit Court, under 
these circumstances, went through the forms of a sale, it was nothing 
more than a form, and could have no effect upon the title so as to change 
it. It was a fraud upon unborn infants, and cannot be allowed to de- 
prive them of their rich inheritance. The purchasers, with a full knowl- 
edge of these facts, could claim nothing by their purchase, nor transmit 
any right to others by a transfer of the certificate of purchase. There 
is no pretence but that these facts were all well known to the Congdens 
at the [181] time of their purchase, and that this knowledge would 
equally affect them and their associates, as corporators as "well as indi- 
viduals. It was a flagrant breach of trust on the part of all concerned, 
and cannot be permitted to stand. That the Circuit Judge would con- 
firm a sale made under such circumstances can only be accounted for 
on the ground that it was regarded as a matter of course, uncontested 
proceeding, to which his attention was not directed. 

But after a brief contest in the Chancery Court between the lessees and 
purchasers, in which each impeach and declare void the claim of the 
other, they fall into a harmonious aiTangement, by which the lease is 
sold and transferred to the purchasers, and the two claims are united ia 
*' Congden and associates," and pass to the new corporation called the 
^^ Tennessee Mining Company." So it is contended, that if their title 
is not in fee under the sale and purchase, it is good for ninety-nine years 
under the lease. This position we consider equally unavailing, and less 
plausible than the other. 

It is true, that by the act of February 4, 1850, ch. 181, sec. 5, the 
Legislature authorized the commissioners to lease for mining puiposes 
any '' unsold " school land in Polk county, and that this land was then 
unsold. But the defendants assume that all the power of the people, at 
the instance of the commissioners, had then been exerted, under the acta 
of 1844 and 1846, in favor of a sale, and that the same was conclusively 
and legally settled — nothing remaining to be done but to carry out the 
will of the inhabitants of the district, by a matter of course order of 
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the Circuit Court, and a formal sale by its clerk. Could the act be con- 
strued to apply to such a [182] case? Was it intended to set aside the 
decision of the people in favor of a sale, upon the judgment of the com- 
missioners in favor of the policy of leasing? It is a little suspicious 
that the Legislature should have thought it proper to change the general 
policy settled in 1844 and 1846, in relation to a sale of the common 
school land, and to pass this special and pointed act in relation to leas- 
ing at the particular time ; and still stranger that these commissioners 
should have changed their views so suddenly, and adopted a course 
directly in conflict with the will of the people, so recently expressed upon 
their motion. But all that is immaterial. They had no power to make 
such a lease under any law. Waiving the objections just stated, based 
upon the assumptions of the defendants in support of their title under 
the sale, the lease is void for want of authority of law. The act of Con- 
gress of 1843, eh. 846, did, in case the Legislature should deem it inex- 
pedient to sell, authorize provision to be made for leasing for any term 
**not exceeding four years." Our act of February, 1850, authorizes 
Hie lease, but prescribes no term. The Legislature, acting under a 
trust, would be bound by its restrictions, and could not disregard them. 
But that is not attempted by the act, but only by the commissioners. 
The lease, then, for ninety-nine years, being in contravention of the act 
of Congress, is void, and confers no rights upon the defendants. 

The result of the whole case is, that the title' is still in the complain- 
ants, as common school commissioners, for the benefit of the children 
of District No. 8 of Polk county " for ever ; " and that the defendants 
will be held to account for all the net profits made by them out of the 
said mines, or as renters, at the option of complainants; [183] the 
election to be made after the taking of the account in both aspects. A 
decree will be drawn up to this effect, and the case remanded to the 
Chancery Court for the stating of the account and final proceedings. 

103 



CASES 



ARGUED AND DETERMINED 



nr TEB 

SUPREME COURT OF TENNESSEE, 

FOB THE 

MIDDLE DIVISION. 



NASHVILLE, DECEMBER TERM, 1858. 



W. B. SAUNDERS et al. v. B. W. HARRIS et al. 
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1. HUSBANB AND WIFE — WHEN A CONVEYANCE 18 A FRAUD UPON THE MARITAL RIGHTS.. 

Whether a conveyance is a fraud, or not, upon the marital rights, depends on the cir-^ 
cnmstances of each case, the conveyance of an unmarried woman, although made im- 
mediately before marriage, being prima facie good. In this case the husband, previouB 
to the marriage, represented himself to be a man of wealth, when in fact he was insol- 
Tent. He was apprised of the conveyance shortly after the marriage, and took no steps 
to have it set aside. He set up no claim to the negroes, but recognized the right of hia 
wife under the conveyance. Held, that the conveyance was not a fraud upon the marital 
Tights of the husband, and is valid. [Cited in Green v. Goodall, 1 Coldw. 410.] 

S. Trust and trustee— Trust may be created by^ parol. A trust in slaves may be 
created by parol. 

8. Same— Acceptance by the trustee and cestui que trust. A deed of trust being 
made for the benefit of the cestui que trutt, the assent of the trustee is not necessary to its 
Talidity. If he refuse to execute the trust, a Court of Chanpery will execute it for him. 
The assent of the cettui que trust may be given at any time after the deed is made, and 
will always be presumed, in the absence of proof to the contrary.i [Cited in Farquharsoa 
V. McDonald, 2 Heisk, 41.] 

4. Same— Terms that bxcludIb the marital rights— Case in judgment. If an ab- 
solute bill of sale of slaves is made by tkfeme sole, in contemplation of marriage, for thd- 
sole purpose of securing said slaves to her, free from the acts of her intended husband, 
a trust is thereby established in favor of the wife. In 1S13, certain slaves were conveyed 
by a feme sole to her brother, in contemplation of marriage, for the purpose of securing- 
said slaves to herself, free from the control and debts of her husband after marriage. 
The conveyance was absolute upon its face. After the marriage, the husband recognized 
the right of his wife to the slaves conveyed. Held, that this was a valid trust, and that- 
the slaves were secured to the sole and separate use of the wife, and belonged to her 
upon the death of her husband, she^survivlng. 
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FROM WILSON. 

[186] Decree by Ridley, Chancellor, dismissing the bill at the July 
term, 1858! The complainants appealed. The facts are fully stated in 
the opinion of the court. 

GhiUd and Martin^ for the complainants ; HaJttony for the complain- 
ants, argued. 

1. The bill of sale made by Levisa Bowen to John H. Bowen was 
never delivered. She retained it, and from the time of its execution, 
until some two years after her marriage with Major Saunders, it is not 
iigain heard of. And the deed not being delivered, and unregistered, 
was wholly inoperative. The dominion of said Levisa, then, at the date 
of her marriage, continued as perfect as it ever was over the property. 
Brevard v. Neely, Trustee, etc., 2 Sneed, 166. 

The marital rights of the husband are secured to him by la^, because 
it charges him with burthens, which are the consideration be pays for 
them. They are rights, such that fraud may be commmitted upon them. 
2 Bro. C. G^ 845 ; Bright on H. & W., vol. 1, 229. The bill of sale to 
njohn H. Bowen being ^^wkoUy inoperative** for want of delivery, did 
not the marital rights of Major Saunders attach upon his marriage? 
Such title as [187] she had certainly passed to him. The legal title 
had not passed out of her. Was it not then vested in him? 

2. If the bill of sale had been delivered to John H. Bowen, and ac- 
•cepted by him, it still would have been effectual as against the marital 
right of Majof Saunders ; it having been executed during the contract of 
marriage, without his knowledge, and kept secret from him until after 
the marriage was solemnized, and so far as the proof shows, for years 
afterwards. See Bright on H. & W., vol. 1, page 221-2-6 ; Roper on 
H. & W., 163; Logan v. Simmons, 1 Ired. Eq. ; 1 Buss., 485. 

3. But if the bill of sale was good to pass the absolute title to the 
slaves to John H. Bowen, Major Saunder's title to them was made good 
l^y an adverse holding of thirteen years on his part, against said John 
H. and every other person. 

4. It is admitted that a deed or bill of sale absolute on its face has 
in certain cases, as between the parties to the same, or their privies, by 
-clear and explicit proof, been shown to have been intended to create a 
trust or mortgage. But it is insisted, that in no case similar to the 
present has this court or any other, held any such doctrine. The party 
here proposed to be affected by the alleged trust is a third person, wholly 
ignorant of the execution of the instrument, as well as of the purposes 
had in view by the person executing it. 

Lord Nottingham, in Cook v. Fountaine, 3 Swanst. 591-2, speak- 
ing of implied trusts, says: '^ There is one good, general, and infallible 
rule that goes to both these kinds of trusts. It is such a general rule 
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as never deceives ; a general rule to which there is no exception, [188] 
and that is this — the law never implies — the court never presumes a 
trust, but in case of absolute necessity." The doctrine of resulting 
trusts, we learn from Mr. Storj, (Eq. J., sec. 1195), is based on princi- 
ples of equity ; the office of such a trust is to prevent the party upon 
whose *' conscience " the trust is ''forced " from protecting himself by 
the technical rules of the common law, "in cases of meditated fraud, 
imposition, etc." This being so, shall the jurisdiction of a Court of 
Chancery be invoked to declare and support a trust upon an instrument, 
the object of which is to defraud a husband of his just rights? This is 
not a case for the application of such a doctrine. 

5. If a trust can be created by implication, in favor of the said Levisa, 
in John H. Bowen, and if, as is insisted by counsel, the record shows 
that John H. Bowen undertook to hold the property as trustee, stUl, 
Major Saunders, having held these negroes for more than three years 
adversely to the said John H. , and with the knowledge of said John H. , 
obtained by virtue of such adverse holding a pei*fect title, both as against 
the trustee, and Levisa, the cestui que trust. 8 Humph. 563 ; 1 
Sneed 297. It cannot be presumed of Major Saunders, as was pre- 
sumed of Davis, in the case of Foster et cU. v. Jordan et a^., 2 Swan 
476, that he held these negroes subject to the title of John H. Bowen, 
or to any equity in his wife ; the proof being abundant in the record 
of a holding by him unmistakably hostile to the claims of all persons 
whatsoever. 

6. If the legal title ever vested iii John H. Bowen, by an acceptance 
of the bill of sale with an implied [189] accompanying trust, he could 
not denude himself of such trust, except by decree of a competent 
court. 

If then, after accepting the trust, he simply declined any active con- 
trol of the property, this would not present a case where the husband, 
by operation of law, would become trustee of the wife. 

7. The doctrine of estoppel can only apply where some declaration is 
made or act done, to influence the conduct of another in his dealings, 
and which actually leads him into a line of conduct which must be pre- 
judicial to him, unless the party so misleading him be prevented from 
asserting a right in conflict with his rights. Decherd v. Blanton, 3 
Sneed, 373 ; Dazell v. Odell, 3 Hill, 219. To justify the application of 
this doctrine, it is material that the party proposed to be estopped should 
be fully aware of his rights, and should intentionally, or by gross negli- 
gence, encourage or influence the purchase; and that the purchaser 
should not be aware of the true state of the title, and that the proof 
showing all these things shall be full and satisfactory. Morris v. Moore 
& Hancock, 11 Humph. 433 ; Story Eq. J., sec. 386. 

8. An examination of the record will show the court, we think, that 
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the argument of counsel for the defendants, that the question now pre* 
sented is res judicata^ is barely plausible, much less conclusive of the 
case. 
Head and Turner^ for the defendants, contended : 

1. That although the conveyance to John H. Bowen [190] on the 8th 
of March, 1813, is absolute on its face, yet it was intended to secure the 
woman, Lydia, and her increase to the sole and separate use of Mrs. 
Saunders ; and that such a trust can be created by parol, and will be 
sustained by a Court of Equity. Eaves v. Gillespie, 1 Swan, 128 ; 
Smitheal v. Gray, 1 Humph. 495 ; Boyd v. McLean and wife, 1 Ired. C. 
582, 128; Pritchard v. Wallace, 4 Sneed, 408; Elias et al.v. Smith et 
al. 6 Humph. 33. 

2. If such was the object of the conveyance of the 8th March, 1813, 
and such a trust can be created by parol, the title of Mrs. Saunders was- 
perfect, unless there is something else in the case by which it can be 
avoided. Although the conveyance may have been made without the 
knowledge or consent of Saunders, yet his unembarrassed circumstancea 
fully authorized the step. It was a meritorious act, and necessary for 
the protection of the wife. It was not, therefore, in fraud of a marital 
right. St. George v. Wake, 7 Con. Eng. Ch. 194. 

Again: Saunders fully recognized the validity of the conveyance 
after the marriage. He ratified what was done, and took no steps dur- 
ing his life to have it set aside. Its validity cannot now be questioned. 
Bright on Hus. and Wife, 228. . 

Although the legal title to the slaves Lydia, and increase, was conveyed 
to J. H. Bowen, yet the slaves continued in the possession and under 
the control of Saunders and wife, until his death; but the statute of 
limitations did not vest title in Saunders for two reasons : 

1. By the terms of the trust, Mrs. Saunders had a right to the posses- 
sion of the slaves. They were intended for her sole and separate use. 
The possession of her husband [191] could not, therefore, be adverse. 
Foster v. Jordan, 2 Swan, 476, 480. 

2. The proof conclusively shows that the slaves were never adversely- 
held by Saunders. The general, understanding of the neighborhood, 
the embarrassed condition of Saunders, coupled with the fact that no 
efforts were made to take said slaves for his liabilities, and his repeated 
declarations that the slaves were not his, clearly establish that there 
was no adverse holding. 

We further insist that the possession of Saunders, if it was ever ad- 
verse, was broken after the death of J. H. Bowen. That, upon the 
refusal of Bowen to act as trustee, or upon his death, the husband, 
Saunders, became trustee of his wife by operation of law; and, as 
trustee of his wife, his possession could not be adverse. She was under 
the disability of coverture ; and as between the cestui gue trust and 
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trustee, the statute of limitations will not run in favor of the latter, 
while the foimer labors under a disability. Hill on Tr. 420 ; Hamilton 
V. Bishop & Fly, 8 Yerg. 40, 41 ; 1 Ired. Eq. 428 ; 2 Ired. Eq. 821. 

It is further insisted for the defendant that, as a decree has been pro* 
nounced recognizing the validity of Mrs. Saunders' title to Lydia and 
increase, in a proceeding in which all the persons now litigating were 
parties, and the complainants, by their sworn answer, admitted the 
«ame fact, they are now estopped from controverting that title, more 
•especially since they do not claim to have been ignorant of the condi- 
tion of their title. 1 Brock. 126; Estill v. Taul, 2 Yerg. 469; 10 
Yerg. 471; 1 Johns. Cas. 492; 1 Swan, 329; 7 Humph. 408, 409. 

[192] Stokes, for the defendants, said : 

Major Saunders had no title to Lydia and her increase at the date of 
bis will. 

1. The slave Lydia and her increase were conveyed by Mrs. Saun- 
•ders, before her intermarriage with Major Saunders, to her brother, 
John H. Bowen, in trust for her sole and separate use, free from Major 
Saunders' control. 

The bill of sale is absolute, and apparently for a consideration ; but 
nothing was paid. A trust to the separate use of a married woman 
may be created and proven by parol. Eaves t;. Gillespie, 1 Swan, 180. 
Such trust may be established by parol where no consideration passes 
from the grantor. Ellas v. Smith, 6 Humph. 33. An absolute bill of 
«ale may be converted into a mortgage by parol. Why may not a trust 
for a married woman? 

A trust may be created and proven by parol in relation to land, where 
there is an absolute deed. 6 Humph. 99 ; 8 Humph. 466 ; 10 Humph. 
12. The 7th section of the English statute of frauds is not in force 
here. The statute of frauds has no application to personalty. A valid 
trust of such property may be created by parol. Hill on Tr. 57. 

The language proven by Mr. Bowen, Mrs. Harper, and Mrs. Camp- 
bell, is sufficient to create a separate estate in Mrs. Saunders. Hamil- 
ton V. Bishop & Fly, 8 Yerg. 40 ; Brown v. Brown, 6 Humph. 127 ; 
fiiU on Tr., side pages 420, 421, and note. 

The bill of sale, with this parol trust, cannot be attacked for fraud 
on the marital rights of Major Saunders. 

[193] Major Saunders was insolvent, and concealed the fact. This 
would have precluded him from setting it aside. Jordan v. Black, 
Meigs, 148. Major Saunders took no s^ps to set it aside in his lifetime. 
It cannot now be done by his legatees, so as to give him the title at the 
date of his will. Logan v. Simmons, 1 Dev. & B. 18. His long acquies- 
cence creates the presumption that he ratified it, or had knowledge of it 
before the marriage. 1 Lead. Cases in Eq., top p. 351. 

It will be said that Bowen refused to accept the title with the trust, 
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and for this the trust is inoperative. Wm. R. Bowen proves an express 
acceptance. Equity will not permit the trust to fail for want of a trus- 
tee. When Bowen declined — if he did so — Major Saundei-s became 
eo instanti trustee for his wife. Hill on Tr. 420. 

If these positions are correct, the question on the statute of limita«> 
tions cannot arise. Mrs. Saunders was entitled to the possession as 
cestui que trust. Her husband could not, by the same possession, defeat 
her separate estate. Foster v. Jordan, 2 Swan, 476. Major Saunders, 
set up no adverse claim during the lifetime of John H. Bowen. On the 
death of Bowen, he became trustee of his wife, by operation of law, 
and could not then hold adverse. The husband can acquire no title to 
the wife's separate property by an adverse holding begun after the mar- 
riage. 

2. Aside from the idea of a parol trust, Major Saunders had no title 
to the slaves at his death. 

Mrs. Saunders conveyed all her title to Bowen by the bill of sale. 
This conveyances was valid as agunst Major Saunders until declared 
void by a Court of Equity ; which [194 J was not done. His marital 
rights did not attach to the slaves. Bowen never conveyed to Major 
Saunders or his wife. Major Saunders never had three years continuous 
adverse possession of the slaves. 

8. The decree in the case of Ward, Adm'r, v, Saunders and others, i& 
a conclusive adjudication on the question of title involved in this case. 

It is most apparent that Mrs. Saunders' title to Lydia and her increase 
was Involved, and that the decree fixes the title in her. The decree is 
in full force on these points, and is conclusive on complainants. 2 
Meigs' Dig., 1473; 10 Yerg. 471 ; 2 Yerg. 469; 1 Brock. 126; 1 
Johns. Cas. 492; Story's Eq. PI. p. 791, note 1. Complainants could 
have relied upon the title they now set up as a defence in the above suit ; 
and having failed to do so, they are forever precluded from it. 1 Johns. 
Cas. 492, 502 , see also Dyson v. Leek, 5 Strob. Eq. 143 ; Hurt v. 
Hurt, 6 Rich. Eq. 120. 

W. F. Cooper, Special J., delivered the opinion of the court. 

The controversy in this case is in relation to a certain negro slave 
named Lydia and her descendants. The complainants claim that she- 
was the property of their father, James Saunders, deceased, and passed 
with her increase under the provisions of his will. Tbe defendants in- 
sist that she was held in trust for the sole and separate use of Levisa 
Saunders, the wife of James [195] Saunders ; and that she and her in- 
crease were rightfully disposed of by the said Levisa, subsequent to her 
husbands death. The record is voluminous, and the facts complicated, 
but we are able to gather the following detail of events, in the order of 
time in which they occurred. 

On the 23d of March, 1818, James Saunders intermarried with the 
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said Levisa, then Levisa Bowen. Under the will of her deceased father, 
upon a division of his estate, the said Levisa had received the negro 
woman Lydia, and two children, Charles and Lucinda; James Saun- 
ders was a widower from the State of Georgia, with a family of children 
by his first wife, and, as it turned out, without property and wrecked 
in fortune. On the 8th day of March, 1818, the said Levisa, in con- 
templation of marriage, executed to her brother, John H. Bowen, a bill 
of sale for the said negi'oes, purporting to be in consideration of seven 
hundred dollars, but in reality without any consideration actually 
passed. The bill of sale was in the ordinary form, and was attested by 
Mary H. Bowen, the mother, and Catharine Campbell, the sister of said 
Levisa. The circumstances under which it was made wUl be presently 
stated more at large, This bill of sale was, subsequently, at the request 
of the said Levisa, and at the August term, 1815, of the County Court 
of Sumner county, proved by the subscribing witnesses, and registered 
in the register's office of the same county on the 17th of November, 
1815. The record contains, also, another instrument, purporting to be 
a deed from Levisa Bowen to her mother, Mary H. Bowen, for a tract 
of land in Sumner county, containing 640 acres. This deed [196] 
bears date the 10th of November, 1811, purports to be in consideration 
of one dollar, and is attested by David Campbell and John H. Bowen, 
attesting witnesses. Its execution seems to have been duly proved by 
these attesting witnesses, before the Circuit Court of Sumner county, on 
the 17th of March, 1813, and was registered in said county on the 1st 
of June, 1818. There is no proof in the record in regard to the object 
of this deed, or the circumstances attending its execution. 

James Saunders and wife resided, for a few months after the marriage, 
at the house of Mary H. Bowen, the mother of the said Levisa, and 
then removed and settled upon a part of the land devised to the said 
Mary H. by her deceased husband ; where they continued to reside until 
the death of James Saunders, early in the year 1827. In the meantime 
the negro Lydia, and her children, continued in the possession of James 
Saunders and wife, the said Saunders exercising the usual acts of own- 
ership over them. Shortly after Saunders and wife commenced house- 
keeping, Mary H. Bowen furnished them with a negro girl named 
Molly, and this girl also remained with them until the husband's death ; 
Mrs. Bowen occasionally, and for a short time, resuming the possession. 
In the year 1827, Mrs. Bowen also departed this life, having first made 
her will, bequeathing the negro Molly to her daughter Levisa for life, 
and after her death to her children. John H. Bowen died on the 25th 
of September, 1822. 

James Saunders seems to have been an industrious man, who made a 
support for his family, although addicted to the intemperate use of ar- 
dent spirits. Thidre seems to have been rumors of debts existing 
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against him [197] in the State of Georgia, upon old transactions ; and 
inquiries seem also at one time to have been made, with a view to as- 
certain the prospect of collecting some of these debts. He appears to 
have freely admitted the fact that he had been broken up by unfortu- 
nate speculations and endorsements in that State, and was sometimes 
pressed by pecuniary liabilities of more recent creation. 

Towards the end of his life, he accumulated some property around 
him, chiefly in the form of cattle and fine stock. By his last will, duly 
proved at the February Sessions, 1827, of the County Court of Sumner 
county, he gives his '* little goods and property " to his wife Levisa, to 
be kept together to raise his children, and for her ease and comfort, 
with power, as each child married, to loan said child ^^ what seems rea- 
sonable to spare of said property ; ' ' and at her death, all the property 
loaned or remaining to be equally divided between his two daughters and 
four sons, viz. : Mary Hendley, Tabitha Moore, William Bowen, James 
Taney, John Henry, and Samuel Adams Saunders. No executor having 
been named in the will, Levisa Saunders was, at the same term of the 
County Court, appointed administratrix with the will annexed, gave 
bond in the penalty of S900, and returned an inventory of personal 
effects, in which no negroes are mentioned. At the expiration of the 
two years allowed by law for settling the estate, commissioners were ap- 
pointed to settle with her ; and they make settlement with her accord- 
ingly, charging her with $839.68 of assets, and crediting her with 
$824.75 of disbursements; leaving in her hands $14.98 in money, aad 
$260 in notes ^^ which cannot be collected." 

[198] After the death of James Saunders, his daughter, Mary 
Hendley, intermarried with John W. Perdue, and then died, leaving her 
husband and James Y. Perdue, an only child, her surviving. After her 
death, and about the year 1886, James Y. Saunders, one of her broth- 
ers, departed this life intestate, and without ever having married. On 
the 26th of February, 1889, Tabitha Moore, the other daughter of 
James Saunders, intermarried with Baker W. Harris, and departed this 
life in 1844, leaving her husband and three, children her surviving. 
Baker W. Harris was qualified as administrator of his deceased wife, 
and also, as administrator of his deceased sister-in-law, Mrs. Perdue. 
Wm. B. Saunders was qualified as administrator of James Y. Saunders. 

After her husband's death, Levisa Saunders continued in the posses- 
sion of Lydia and her increase, and of Molly and her increase. Shortly 
after the intermarriage of Baker W. Harris with her daughter, she gave 
Harris and wife a negro woman, a child of Lydia, named Sarah Ann, 
and her two children, Henry and Lydia. Harris and wife settled in 
Wilson county ; and the said Levisa being anxious to follow them, her 
surviving sons, Wm. B., Jno. H., and Sam'l A. Saunders, and the said 
Harris and wife, relinquished to her all their interest in the tract of 
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land in Sumner county, on which she was then living, and in which she 
had only a life-estate under the will of her mother, with remainder to 
her children. In order to effect a sale of this land, her son, Wm. B. 
Saunders, and the said Harris joined her in warranting the title, she 
undertaking to indemnify them from liability by reason of the interest 
of James Y. Perdue, the infant son of her deceased daughter, by a pro- 
Tision [199] to that effect in her will, which was done accordingly. 
The land was sold, and the said Levisa bought a part of Harris' land in 
Wilson county, and paid him partly in a negro named Jack, and a 
negro woman named Caroline, and her child Lydia ; all of whom were 
descendants of old Lydia. The bill of sale to these slaves was made on 
the 20th of May, 1843. The tract of land thus bought, was, after Mrs. 
Saunders' death, sold as a part of her estate, and the proceeds were di- 
vided among her legatees, under the provisions of her will. In the year 
1843, Mrs. Saunders sold to one Carter, for $800, a negro boj' named 
Aleck, a son of old Lydia, the bill of sale being witnessed by Wm. B. 
Saunders, one of her sons ; and the sale having been made with the 
knowledge and approbation of the other sons, two of the sons expressly 
telling the purchaser that their mother had the absolute title to Lydia 
and her descendants ; and stating at the same time, that she had only a 
life-estate in Molly and her increase. Upon this subject, the proof is 
entirely conclusive that Mrs. Saunders and her sons considered Lydia 
and her increase as the exclusive property of Mrs. Saunders, and MoUy 
and her increase as only belonging to Mrs. Saunders for life, under her 
mother's will. After all these gifts and sales, Mrs. Saunders still had, 
at her death, old Lydia and Nelson, Lucinda and Mary Gray, her chil- 
dren, and six or seven of Lydia' s grand-children. 

Mrs. Saunders died on the 5th day of September, 1851, having made 
a will directing that her two servants, Lydia and Molly, have the privi- 
lege of living with whomsoever they pleased, and that all the rest of 
her negroes be equally divided between her three sons, Wm. B., [200] 
John H., and Samuel A. Saunders, and her grandson, James Y. Perdue, 
bat providing that her grandson should not receive his portion of the 
estate, unless he signed the deed to the tract of land sold by her as 
aforesaid ; and, in the event he failed to do so, that his share go to the 
indemnity of those who joined her in the warranty of title. 

In April, 1852, Henry Ward, as administrator with the will annexed 
of Levisa Saunders, filed his bill in the Chancery Court at Lebanon, 
against her sons, grandson, and B. W. Harris in his own right, and as 
administrator of his deceased wife, and against Harris' children, for a 
construction of the will, and instructions as to his duties ; and suggest- 
ing as his chief difficulty, that he did not know what disposition to make 
of Molly and her increase, under the provisions of the will of Mary H. 
Bowen! He also asks instructions as to the disposition of Molly and 
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Lydia, under Mrs. Saunders* will, and of James Y. Perdue' s share, 
until he should comply with the condition above mentioned. To this 
bill, a joint answer was filed by Wm. B., John H., and Sam'l A. 
Saunders, and James Y. Perdue by Wm. B. Saunders, as his guardian, 
admitting the facts stated, and claiming that Mrs. Saunders had an ab- 
solute interest in Molly and her increase, by virtue of the provisions of 
her mother's will. This answer contains, also, the following clause: 
" Not only law, but justice requires that the provisions of the will of the 
said Levisa shall be carried out ; because, during her life, she had given 
to the said B. W. Harris negroes and other property, more in value than 
will be the legacies of respondents, [201] provided the provisions of 
said will are carried out." 

Harris answers for himself, and as guardian of his children, i n- 
sisting that Mrs. Saunders took only a life^estate in Molly and her chil- 
dren, and that he, as administrator of his wife, is entitled to her interest 
in said slaves. 

Various proceedings were had in this cause, during which it came 
twice to this court. (See Ward v. Saunders, 2 Swan, 174, and 3 Sneed, 
387;) and it was finally decided that Molly and increase passed under 
Mary H. Bowen's will to her daughter, Levisa Saunders, for life, and 
after her death, to her children, and they were divided accordingly. 

In the meantime, during the pendency of that litigation, on the 24th of 
June, 1853, the original bill in the cause now before us was filed. The 
bill is filed by Wm. B., John H., and Samuel A. Saundera, and James 
Y. Perdue by Wm. B. Saunders, his guardian, against Baker W. Harris; 
sets forth the will of James Saunders, deceased, and claims that Lydia 
and her increase passed under its provisions to Levisa Saunders for life, 
and after her death to her children. It also states, that the negroes 
hereinbefore spoken of as having been given by Levisa Saundera to B. 
W. Harris and wife, were only loaned, and asks that they and their in- 
crease be attached, and, upon final decree, divided among those enti- 
tled under James Saunders' will. Harris answers, setting forth his mar- 
riage, the gift of the descendants of Lydia to himself and wife, the sale 
of the negro Alexander, of the land in Sumner county, and the proceed- 
ings under Ward's bill, as hereinbefore detailed, and insisting [202] that 
Lydia and descendants were the absolute property of Levisa Saunders, 
and were not a part of James Saunders' estate. The answer also claims 
that Lydia had been conveyed by Levisa to her brother, Jno. H. Bowen, 
in trust for her, and that she and her increase had been held in trust ac- 
cordingly. 

On the 24th of June, 1826, an amended bill was filed for the purpose 
of making Wm. B. Saunders, as administrator of James Y. Saunders, 
deceased, a party complainant, and B. W. Harris, as administrator of 
Mary H. Perdue, a party defendant. On the 7th of Januarj^ 1857, 
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James Y. Perdue having come of age, was permitted to become a de- 
fendant instead of a complainant, and thereupon he filed his answer elect- 
ing to comply with the conditions of the will of Levisa Saunders, and to 
take his share of the estate. He insists that complainants, by their 
answer to the bill of Henry Ward, administrator as aforesaid, recognized 
the absolute title of Mrs. Saunders to Lydia, and that they should be 
held to this admission. He makes his election, he says, upon the sup- 
position that Lydia and descendants belonged to his grandmother ; for 
otherwise there would be nothing to distribute except the proceeds of 
the land sold and the perishable property, and in that contingency, he 
does not wish to compromit his right to sue for his share of the Sumner 
county land. 

Upon the hearing, the Chancellor dismissed the bill, and the com- 
plainants have appealed. 

In the view which we have taken of this case, it was, perhaps, un- 
necessary to set forth the facts with the minuteness of detail adopted, 
but the statement shows the light in which the parties themselves viewed 
[203] the transactions the court is called to pass upon, and tends to 
strengthen the correctness of the conclusion to which we have arrived. 

The rights of the parties turn, chiefly, upon the validity and effect of 
the conveyance of Lydia and her children to Jnp. H. Bowen, on the 6th 
of March, 1813. On behalf of the complainants, it is insisted that the 
conveyance was a fraud upon the marital rights of the intended hus- 
band, and therefore void ; that the instrument was never delivered to 
nor accepted by John H. Bowen ; and that there is not sufficient evi- 
dence of a trust to the separate use of Levisa Saunders. The correct- 
ness of these positions is denied by the defendants, and must be settled 
by the court. 

It is not every alienation of the wife's property, during the treaty of 
marriage, which can be regarded as fraudulent, only because the hus- 
band was not a party to it. This was conceded by the court in Jordan 
t7. Black, Meigs, 142 ; and it was stated, in that case, that the meritori- 
ous object of the conveyance, or the situation of the intended husband 
in point of pecuniary means would form exceptions to the general rule. 
Whether there is fraud or not upon the marital rights must depend on 
the circumstances of each case, the conveyance of an unmarried woman, 
although made immediately before marriage, being prima fade good. 
England v. Downs, 2 Beav. 522. In this case, the proof leaves little 
doubt that James Saunders had, previous to the marriage, represented 
himself as a man of wealth, when, in fact, he was without property and 
insolvent. It is, moreover, certain that although Saunders knew of the 
existence of the conveyance shortly after the marriage, [204] he took 
no step to set is aside ; nor does he seem, at any time afterwards, to 
hare s!et up a claim to the negroes, except on one or two occasions 
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when under the influence of liquor, and with a view to annoy his wife. 
His creditors made no effort to subject these negroes to the satisfaction 
of their debts ; and it is in evidence that he told some of them, when 
interrogated upon the point, that the negroes were not his, but belonged 
to his wife. Underjthese circumstances, we do not think, either upon 
principle or authority, that there is any pretence for holding the trans- 
action void, as a fraud upon the marital rights of the husband. Hunt 
V. Matthews, 1 Vern. 408; St. George v. Wake, 1 Myl. & K. 610. 

The proof of the circumstances under which, and the object for which 
the conveyance to Jno. H. Bowen was made, is found exclusively in the 
depositions of Catharine Campbell, one of the attesting witnesses and a 
sister of Levisa Saunders, and of Wm. R. Bowen, a brother of the said 
Levisa. Mrs. Campbell is a witness examined on behalf of the com- 
plainants. She proves that the bill of sale was made at her suggestion, 
because, to use her own words, " there was a rumor that Major Saun- 
ders was inclined to be dissipated ; " and *' solely for the reason that wc 
thought in that way we would secure theih (the negroes) to my sister 
Levisa, free from the control of Major Saunders." The witness further 
states that John H. Bowen was not present when the biU of sale was ex- 
ecuted; and when informed of the fact, which, she thinks, was not 
until after the marriage, remarked to her " that it would have been best 
to have been open and above board," and secured the negroes to his 
sister by [205] marriage contract. " He did not say to me," adds the 
witness, " that he disapproved of the bill of sale, that I now remember/' 
She further states that the bill of sale was kept either by Mary H. Bowen 
or Levisa, and was subsequently, at the request of the latter, proved and 
registered as before stated. Wm. R. Bowen proves that the convey- 
ance was made for the purpose of securing the negroes for his sister 
Levisa, free from Major Saunders* debts, and that he and John H. 
Bowen were consulted, and advised his sister to this course. 

The credibility of this witness is attacked, not by bringing forward 
witnesses to prove that they would not believe him on oath, but by show- 
ing, by the testimony of others, that some of the statements of fact made 
by him in his deposition are not reliable. And it must be admitted that 
the testimony adduced goes very far towards establishing the point aimed 
at. It will be noticed, however, that he is fully sustained by Mrs. Camp- 
bell, complainants' own witness, in his statement of the object of the 
transaction. The circumstances, moreover, tend to sustain him in his 
recollection that John H. Bowen, advised, or, at any rate, knew of the 
existence of the deed before the marriage ; for it is shown by the cer- 
tificate of probate to the deed of Levisa to her mother, for the 640 acre 
tract of land, as before recited, that John H. Bowen was, on the 17th of 
March, 1813, only a few da^'s before the marriage, at Gallatin, in the 
cOunty of Sumner, This fact is inconsistent with Mrs. Campbell's re- 
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collection that he was not in the county at the time of the marriage^ 
and was shocked when he heared of it — not when he heard of the exe- 
cution of the bill of sale to him, as was ingeniously, but erroneously ar- 
gued by the complainants' counsel. It [206] is much more probable, 
and perfectly consistent with all the facts, that John H. Bowen was 
shocked when he heard of the engagement, and advised the course that 
was actually pursued. We have little doubt, from all the facts, that 
John H. Bowen did actually assent to the transaction. But whether he 
did or not, it distinctly appears from the testimony of Mrs. Camp- 
bell that he did not positively renounce the trust ; and without such re- 
nunciation, his acceptance \3rill, under the circumstances, be presumed. 
It may be added that his acceptance was not so material as seems to be 
supposed. "A deed of trust," says Judge Turley in Field v. Arrow- 
smith, 3 Humph. 446, ^' being always made for the benefit of the cesUd 
que trusty the assent of the trustee is not necessary to its validity. It is 
true he may refuse to execute the trust, but, in that case, a Court of 
Chancery will execute it for him ; and the assent of the cestui que trust 
may be given at any time after the deed is made, and will always be pre- 
sumed in the absence of proof to the contrary." These positions are 
fully sustained by authority. 2 Story's Eq. 1058, 1061 ; Co. Litt. 113 
a, note 2. The acceptance of the cestui que trust in this case is sufil- 
clently evinced by the execution of the instrument. The evidence of 
Mrs. Campbell leaves it doubtful in whose hands the bill of sale was 
left — whether it remained in' the possession of Levisa or her mother. It 
is, however, wholly immaterial. The execution of the instrument for 
the purposes intended being distinctly established, a formal delivery is 
not important. FaiTar v. Bridges, 5 Humph. 412 ; 4 Kent Com* 455 ; 
1 Meigs' Dig. 219. 

[207] It only remains to consider whet))er the trust is sufficiently 
made out. It is not denied by complainants' counsel that a trust in 
slaves may be created by parol ; nor could it be with any plausibility. 
The 7th section of the English statute of frauds embraces only trusts 
in ^Mands, tenements, and hereditaments." Even in England, there- 
fore, a valid trust of personal property may not only still be cr ated, 
but, if necessary, established by mere parol declarations. Hill on Tr. 
57. And parol trusts in both lands and slaves have often been set up 
and enforced by this court. McLanahan v, McLanahan, 6 Humph. 99 ; 
Haywood v. Ensley, 8 Humph. 460 ; English v, Tomlinson, 8 Humph. 
378 ; Harris v. Carney's administrator, 10 Humph. 349 ; Eaves v, Gil- 
lespie, 1 Swan, 128. What effect the registry laws may have upon 
such trusts, as against third persons, we need not now stop to enquire. 
But it is urged that the terms of the trust are insufficient to secure the 
property to the sole and separate use of Mrs. Saunders. We cannot 
assent to this. It is clearly shown by one, and perhaps two witnesses, 
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that the sole object of the conveyance was to secure the property to 
Mrs. Saunders, free from her husband's debts. This would be suffi- 
cient to establish the trust, without laying any stress upon the nature of 
the transaction itself, a conveyance by the beneficiary herself which 
would be rendered wholly nugatory, unless construed in the way she 
intended it. The trust was recognized by John H. Bowen and James 
Saunders, and, as we have seen, by the complainants, after their father's 
death. There is no pretence for claiming that any title vested in Major 
Saunders by virtue of the statute of limitations. There was never 
[208] any adverse holding upon which the statute could operate. The 
usual acts of ownership, which were exercised equally over Molly as 
over Lydia, are not, under the circumstances, entitled to any weight, 
as was held by this court in the analogous case of Foster v, Jordan, 2 
Swan, 476. It follows, necessarily, that James Saunders having ac- 
quired no title to Lydia and her increase, could convey none to the 
complainants by his will. 

This view of the case renders it unnecessary to consider the doctrine 
of estoppel upon the defendants, by reason of the ijroceedings in the 
case of Ward v, Saunders, as before detailed. It may not be improper 
to say, however, that while it would be- difficult to maintain that the 
complainants are estopped by anything in that case from setting up any 
rights they might have under their father's will, since no such rights 
were directly or even incidentally involved in the issues made, it would, 
perhaps, be equally difficult for the complainants to avoid the effect of 
their admission that their mother had actually given away some of the 
descendants of Lydia, so far as that fact could operate upon their 
rights. 

The costs of the entire cause will be divided equally between the com- 
plainants and the defendant^ ; and, with this modification, the decree of 
the chancellor is affirmed. 



CHARLES J. GOODAL v. LAVINA THURMAN. 

Nashville, December, 1858. 

1. Marriage co^TRACT — When void or voidable. A promise of marriage made in con- 

sideration of illicit intercourse is void, and cannot be enforced. If the plaintiff is de- 
livered of a child after the promise, not begotten by the defendant, or if the defendant 
supposed that the plaintiff was modest and chaste, and it turned out she was not, he 
would not be liable for a breach of his promise to marry her. 

2. Same — Evidence — Seduction. Under the general issue, in an action for a breach of 

a marriage contract, the plaintiff may give in evidence, in aggravation of damages, that 
she was seduced and got with child by the defendant. 
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3b Same — Sams —Damages. In an action for a breach of promise of marriage, the dam- 
ans to be recovered are in the sound discretion of the jury under the circumstances 
Burronnding'the case. They are to look to the rank and condition of the parties, the es- 
tate of the defendant, and to all facts proven in the cause and award damages commeas- 
urate with the jury inflicted 

4. CiBOUiT COURT — Chakob TO THE JURY. The instructions of the court to the jury should 
be confined to the case made out in the proof, otherwise the jury might be misled by an 
abstract principle, which, though correct, has no application to the facts proved; but 
If there i s testimony tending to raise the question, it is not the province of the court to 
det^srmine whether it is sufficient. The court should state the law, and leave to the jury 
the determination of the effect of the evidence. [Cited in Hackett v. Brown 2 Heisk. 271.] 

5. New trial— Excessivb damages. In trials at common law, the jury are the proper 

judges of damages ; and where there is no certain measure of damages, the court will 
not, ordinarily, disturb their verdict, unless on grounds of prejudice, passion, or corrup- 
tion in the jury. 

6. Same— Relationship of a juror. A relationship by affinity is dissolved by the death 

of the party, by a marriage with whom, the relationship was created. Hence, a juror 
whose wife is dead is competent, althongh by his marriage he was related to one of the 
parties to the suit within the prohibited degree. 

FROM SUMNER. 

[209] Verdict and judgment at the October term, 1858, [210] for 
$5,000. Motion for a new trial overruled, Turner, J., presiding. The 
defendant appealed. 

Head & Turner^ and Bennett, for the plaintiff in error ; J. J. Whiter 
for the plaintiff in error, argued : 

1. The damages are excessive. It will not do, in our sympathies for 
the sex, to make no distinction between women, and to place the impure 
and vicious upon a level with the purest and most exalted. The proof 
shows, that if the defendant in error was not actually a courtesan, her 
conduct was such as to invite improper approaches ; and that it was so 
doubtful, both in regard to the contract of marriage and the paternity 
of the child, it was not a case for exemplary damages. 

2. The court erred in the charge to the jury. He first supposes a case 
without e^'idence to support it, which is, in effect, an inflammatory ap- 
peal to the jury. But, 2d, according to a high authority, (2 Greenl. on 
Ev. sec. 256,) the damages to be recovered must always be the natural « 
and proximate consequence of the act complained of. He 89ys, '^ it 
has been held, that in assumpsit for breach of a promise to marry, evi- 
dence of seduction is not admissible in aggravation of damages," and 
quotes several authorities* It is true, in 2 Tenn. 234, the law is inti- 
mated differently ; but the authority in Greenleaf would seem to be right 
upon principle, for this seduction and illicit intercourse does not natur- 
ally flow from a promise to marry, but it is an independant, vicious act 
on the part of both. [211] The law makes the father responsible for 
the support of the child ; but it does not intend to pay her on that ac- 
count. To do so would be to encourage licentiousness and reward vice. 
Hence it is that the mere fact of a female having an illegitimate child 
affords her no ground for an action. To couple it then with another 
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matter which does, as a breach of promise to marry, cannot change the 
principle in her favor. 2 Bibb, 341, Barkes v. Shain. 

We think the court likewise erred in telling the jury to '* inquire not 
what defendant can pay, but what the plaintiff ought to receive." If 
the defendant had a large est£U;e, that might be shown to increase the 
damages. If he is worth nothing, would not that diminish them ? 

The importance and novelty of the case are reasons for granting a. 
new trial, as said by the court in the case of Abbott v, Seaber, 3 Johns. 
Cas. 39. Suits of this kind have been rarely brought in this State, and^ 
therefore, the law has not been well considered here in regard to them. 

Guilds for the defendant in error ; Baxter Smithy for the defendant in 
error, said: 

It is insisted by the plaintiff in error, that a new trial should have 
been granted him upon the ground that James Gwin, a member of the 
jury, was connected by affinity to the defendant in error, within the de- 
gree [212] that would render him incompetent as a juror, computing 
according to the rule of the civil law. This might have been urged as 
an objection to the juror's competency when he was first called, but as 
no such objection was then made, and the question of his relationship 
was not put to him, it is too late to rely upon this ground for a new trial 
after the verdict has been rendered. It is submitted, that a presump- 
tion legitimately arises, as nothing was said about it when the jury was 
made up, that the objection to the competency of this juror was waived^ 
if any existed, or that the parties consented that the juror might act. 
The act of Assembly declaring persons related within the sixth degree, 
by affinity or consanguinity, incompetent to act as jurors in any case, 
provides that the parties to the suit may waive any objection to such in- 
competency. Code, sec. 4003. If any such connexion ever existed 
between the defendant in errop- and this juror, as to render the latter 
incompetent to set as a juror in the case of the former, we contend that- 
such connexion had been broken by the death of the juror's wife, and 
his subsequent marriage. The reason of the rule in such case ceases 
then to exist, for in a majority of cases, as the experience of the world 
goes, a party's feelings are more likely to be adverse than too partial to 
bis or her connexions by a former marriage. This objection is certainly^ 
a '^nice and formal one, which does not go to the real merits of the 
case," and for such, a new trial will not be granted. Bla. Com. B., 
3 marg. p. 392. 

2. There is no error in the charge of the court. In an action for a 
breach of a promise of marriage, [213] evidence may be given of the 
defendant's impregnating the woman, in aggravation of damages. 2* 
Tenn. 233. 

3. This being a civil action for damages, the court will not disturb 
the verdict of the jury on the ground of excessive damages, unless they 
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are '' flagrantly outrageous and extravagant, evincing intemperance, 
passion, partiality or corruption, such as all mankind would at once 
pronounce unreasonable." Boyers v. Pratt, 1 Humph: 93. It will 
scarcely be contended that the damages in this case evince any such 
conduct or feelings upon the part of the jury. 

The damages are within the sound discretion of the jury, under the 
circumstances of each particular case. Southard v. Bexford, 6 Cow. 
254. 

Can it be, that the poor are not as chaste as the rich? 

Caruthers, J., delivered the opinion of the court. 

This action was for a breach of a contract to marry, and the recovery 
was for $5,000 damages. 

It is insisted that the damages are excessive, and so we think ; but 
whether to that extent which would, under the rules on that subject, 
authorize us to reverse on that ground alone, is a different question. 
There are some cases in which the engagement to marry is used for the 
basest purposes, by unprincipled men, and in these, the damages can- 
not well be too heavy. In this case, proof was admitted tending to> 
show that the defendant succeeded in the seduction of the plaintiff by 
the [214] confidence inspired in that way. She was certainly delivered 
of an illegitimate child, which she charges upon him, and insists that 
she was induced to surrender her virtue in consequence of his reiterated 
assurances, that he would comply with his contract to marry her. This 
is the position assumed in the argument upon the circumstances proved. 

But a question of law is here made, as to the admissibility of evidence 
of seduction in a suit for breach of a contract to marry. The court be- 
low admitted it, in aggravation of damages. To show this was error^ 
we are referred to a passage in 2 Greenl. on Ev., sec. 256, where, in il- 
lustration of the rule, that the damages to be given must be the natural 
andpcoximate consequence of the act complained of, he says, ^' it has 
been held that, in assumpsit for breach of a promise to marry, evidence 
of seduction is not admissible in aggravation of damages," with a ref- 
erence to cases. 

The contrary was settled in Conn v. Wilson, 2 Tenn. 234, as early as 
1814. The court say, " the cases referred to in 3 Mass. 71 and 189 
demonstrate, that it was proper to receive this evidence in aggravation 
of damages. ♦ * ♦ Morality requires it in order to repress the 
libidinous advances of the male sex, under dishonest and seductive as- 
surances of marriage." We are not aware that this decision has ever 
been departed from, in practice, by our courts. Whatever the opinions 
of elementary writers, or the courts of other States may be, that is our 
law, and we are not disposed to change it. A promise to marry is not 
unfrequently one of the base and wicked tricks of the wily seducer to 
accomplish his purposes, by overcoming [21SJ that resistance which 
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female virtue makes to his unholy designs. Whenever seduction fol- 
lows an engagement to marry, it may well be asserted that the promise, 
on the part of the man, was intended to cover his designs upon her 
virtue, by winning her afiections and confidence. The fact that the 
hypocritical suitor is prepared to destroy her character shows, conclu- 
Bively, that it was not his intention to make her his wife. His success 
in the destruction of his victim is, generally, the result or consequence 
of his engagement to marry. This injury, then, is sufficiently proxi- 
mate to be taken into the account in estimating the damages in a suit of 
this description. 

We fully concur with his honor, in that part of his charge to which 
objection is made, to the effect, that if the jury "believed from the 
testimony in the cause, that the defendant entered into a marriage con- 
tract with the plaintiff, and that he resorted to the contract as a means 
of debauching and seducing her, and for the purpose of gratifying his 
lustful and brutal passions, then the jury should give to the plaintiff 
exemplary and substantial damages." 

Where no other injury follows a breach of this contract but disap- 
pointed hopes and the mortification of rejected love, the measure of 
damages would be different, because honor and chastity are still left, 
and the injury may be repaired. But when all is lost, happiness, honor, 
character, a case is certainly made for '^ exemplary and substantial 
damages." That the parent has an action for damages in this last case, 
can make no difference as to the amount of compensation to which the 
sufferer is entitled. 

[216] It is objected that there was no proof in the cause to which 
this strong proposition in the charge could apply. If so, it was im- 
proper, as the charge should be confined to the case made out in the 
proof, and the jury might, as argued, be misled by an abstract principle, 
though correct, which had no application to the facts in proof. But if 
there was testimony tending to raise the question, and this cannot be 
disputed, it was not for the court to determine whether it was sufficient 
or not, it was proper to leave that to the jury, and declare the effect in 
law if established to their satisfaction. He^did nothing more. 

It is contended that, as the defendant was poor, it was erroneous in 
the court to charge, as he did, that the jury could not look in the 
assessment of damages to his ability to pay. The charge on this point 
was, " that the damages to be recovered are in the sound discretion of 
the jury, under the circumstances surrounding the case. The jury, in 
assessing damages, are to enquire, not what the defendant can pay, but 
what the plaintiff ought to recover. They may look to the rank and 
condition of the defendant." A man's poverty certainly should not 
secure him from damages commensurate with the injury inflicted. It is 
enough that they cannot be collected when recovered. The charge 
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would, perhaps, have been more full and accurate to have made some 
reference to the estate of defendant, as a matter to be looked to in the 
discretion of the jury, but error cannot be predicated of this omission. 

There is proof in this record very seriously impeaching the character 
of the plaintiff, for want of prudence and proper female modesty in 
her intercourse with men ; [217] and so is her sister Martha, the main 
witness in proving the contract as well as the seduction, convicted of 
many contradictions and inconsistencies ; but on the other hand, they 
are well sustained in their character and reputation by many reputable 
witnesses. All these matters have been passed upon by the jury, and 
they have in their verdict fully vindicated them, and it is not for us to 
say that their conclusions were wrong. 

But amidst the doubts and difficulties in the proof as to the contract 
itself, and the paternity of the child, we think the verdict was a very 
strong one. It is right, in this kind of cases, to lay a heavy hand upon 
the foul and deliberate betrayer of a worthy woman's confidence ; but 
there may be danger of going so far as to hold out a temptation to an 
unprincipled woman to seek her fortune by the too easy surrender of her 
honor, or to avenge imagined wrongs. The best interests of society, 
and public policy, as well as the cause of morality, may be put in jeop- 
ardy by either extreme. Though it is generally true, yet not always so, 
that the fault is entirely on the side of the man in these unfortunate oc- 
currences, there may be danger, unless a wise discrimination is ob- 
ser\'ed by juries and courts, between the cases, in reference to the char- 
acter of the parties and the attending circumstances, of holding out a 
bribe in these large verdicts, to the wicked and unprincipled to entrap 
unwary youth, and tempt the incautious and unsuspecting. 

After all, we do not feel authorized to grant a new trial in this case 
upon the single ground of excessive damages, although we consider the 
amount entirely disproportionate to the case made out in the proof. 
The law on this subject is correctly laid down in 2 Greenl. [218] sec. 
265: ''In trials at common law, the jury are the proper judges of 
damages ; and where there is no certain measure of damages, the court, 
ordinarily, will not disturb their verdict, unless on grounds of prejudice, 
passion, or corruption in the jury." To this rule we have conformed 
our practice, and it is the only safe one on the subject. 

The court, in his charge, gave the defendant the advantage of every 
principle of law applicable to the facts proved, that could absolve him 
from the obligation of his contract. He told them that if the promise 
was made in consideration of illicit intercourse ; if the plaintiff was de- 
livered of a child, after the promise, of which he was not the father ; if 
he supposed her to be modest and chaste, and it turned out she was not, 
he would not be liable for a breach of his contract to marry her. 

It is enough to say, in reference to the affidavits offered on the motion 
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for a new tnal, that there is nothing in them to authorize it. The prin- 
ciple point is, that it is made to appear by the affidavit of one of the 
jurymen, that he was related within the prohibited degree, by affinity to 
the plaintiff. But his wife was long before dead, and that dissolved the 
relationship, and removed the disability. Independent of this, it was- 
perhaps too late then to make the question. 
We are constrained to affirm the judgment. 



JAMES C. SANDERS v. YOUNG AND McFERRIN. 

Nashville, December, 1868. 

1. Plbadino— Pleas struck out— Defence uitdbb informal plea. Immaterial plea» 
may be stmck out by order of the court. But if a plea be improperly Btruck out, and a 
party is permitted, under a less appropriate plea, to arail himself fully, of all the mat- 
ters of defence upon which he relies, the rejection of the plea does not constitute error 
effecting the merits, for which the judgment will be reversed. 

S. Ferry and ferryman —Liability of ferryman— Common carrier. A ferryman Is 
liable as a common carrier. The keeper of a public ferry is bound to have a boat, safe 
and suflicient for all the purposes incident to his employment. He is likewise bound, at 
all times, to have a skilful ferryman, and a sufficient force to manage the boat, and to- 
take proper care of persons, and all kind of property received for transportation. And 
for all loss or injury occasioned by neglect of these duties and precautions, he is liable. 
And this, although by order of the County Court, under 1842, 134, 8 (Code, $ 1246), he was- 
excused from having " hand-rails " for the greater security of stock. 

FROM SBfTTH. 

[219] Tried at the March Term, 1858. Verdict and judgment for the 
plaintiffs, Goodall, J., presiding. The defendant appealed. 

J, B, Moores^ for the plaintiff in error ; S. M, Fite^ for the defendants 
in error. 

MoEiKNEY, J., delivered the opinion of the court. 

This action was brought against the plaintiff in error, as keeper of & 
public feiTy on the Cumberland liver, for the value of a mule lost, by 
drowning in crossing [220] at said ferry. Verdict and judgment were 
rendered in favor of the plaintiffs for $170 damages. We think there is 
no material error in the record. 

1. The several pleas of the defendant, which were struck out by order 
of the court, were all immaterial, except the first, or, at most, amounted 
only to the general issue. The first plea of the general issue, not 
guilty, though not altogether unexceptionable in point of form, was, per- 
h&^8, good in substance, and not inappropriate to the true gravamen of 
the action, as laid in the declaration. But though this plea was im* 
properly struck out, the plaintiff in error cannot, under the circum* 
stances, ask a reversal of the judgment for that cause ; inasmuch, 
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under a less formal and less appropriate plea — a sort of plea of non- 
nasumpsit — he was permitted to bring out and avail himself fully of all 
the various matters of defeitce upon which he saw fit to rely. The 
irregularity complained of, therefore, however subject to criticism, does 
not constitute error affecting the merits of the cause for which the 
Judgment ought to be reversed. 

2. There is no error to the prejudice of the plainti^ in the instruc- 
tions of the court. A ferryman is liable as a common carrier. 2 Kent*s 
Com. 698 ; Story on Bail. 506, 507. It avails the plaintiff nothing in 
this action, that, by an order of the County Court, pursuant to the act 
of 1842, ch. 134, sec. 8, he was excused from having "hand-rails'* 
fixed upon his ferry-boat, for the greater security of '* stock." This 
exemption from the general requirement of the statute does not dimin- 
ish or in any way affect his duties or liabilities as a ferry-keeper upon 
the general principles of the common law. [221] Irrespective of the 
statute of 1842, the keeper of a public ferry is bound to have a boat, 
safe and sufficient, for all the uses and purposes incident to his employ- 
ment. He is likewise bound, at all times, to have a skillful ferryman, and 
a sufficient force to manage the boat, and to take proper care of persons 
and all kind of property received for transportation, and for all loss or 
injury occasioned by neglect of these duties and precautions, he is 
liable. 

Applying these principles to the facts of the present case, the judg- 
ment is clearly correct. 

Judgment affirmed. 



J. J. SUGG V. A. J. POWELL et al. 

Na«hville, Deoember, 1868. 

1. AssiONMBirr— Negotiable pafeb— Notice to payob not necessabt. The assign - 
xnent of negotiable paper to a third person, as collateral security for a preexisting lia- 
bility is valid, and the equity of the assignee is superior to that of a subsequent attaching 
creditor. Notice of the assignment, to the payor of the note, is not necessary to perfect 
the right of the assignee. [Citing 5 Sneed, 269, and cited in Gayoso SkTings Institute v. 
FeUows, 2 Coldw. 471; Holson v. Stevenson, 1 Tenn. Ch. 206; Perkins v. Perkins, 1 Tenn. 
Ch. 640; Daniels v, Pratt, 2 Tenn. Ch. 120.] 

S. Eyidbnoe— Acts and declabations of the assionob. The acts and declarations of 
the assignor of a note, anterior to* the filing of the bill, are competent evidence in a con- 
test between an attaching creditor and the assignee. 

FBOM BUTHERFORD. 

The complainant, Sugg, filed his original bill attaching the judgment 
mentioned in the opinion. The defendant, [222] John Powell, filed a 
cross-bill, claiming that he held the note upon which said judgment was 
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founded, as collateral security to indemnify him as surety on a note of 
A. J. Powell to one T. B. Marks. Chancellor Ridley decreed for John 
Powell. Sugg appealed. 

S. A. Keeble, for the complainant ; E. Cooper and Avent, for John 
Powell. 

Wright, J., delivered the opinion of the court. 

The complainant, Sugg, is an attaching creditor of the defendant A. 
J. Powell. 

The object of his bill is to subject to his debt a judgment in favor of 
said Powell against B. D. Holt, for $414.14, rendered the 19th of May, 
1856, before David Stephens, a justice of the peace. 

The complainant's bill was filed the 19th of June, 1856. 

It appears that T. B. Marks, held a note upon A. J. Powell, in which 
his father, John Powell, and one Clanton were his securities for $380, 
which, between the first and fifteenth of May, 1856, was placed in judg- 
ment against John Powell, one of the sureties, before S. Gr. Miller, a 
justice of the peace. 

It is contended by John Powell that the promissory note upon which 
the judgment against Holt was taken, was, prior to the rendition of said 
judgment, transferred and delivered to him by A. J. Powell, as indem- 
nity against the debt on which he was surety to Marks ; and that he 
was to collect said note, and apply so [223] much of its proceeds as 
might be necessary, in payment of the debt to Marks, and in his own 
discharge as surety. 

He insists, therefore, that he is entitled to priority over the complain- 
ant Sugg, so far as may be necessary for his indemnity. 

The Chancellor so held, and we concur in the decree. 

It is admitted in the record that John Powell has paid the debt to 
Marks. And it is proved to our satisfaction that the note upon Holt, 
before it was put in suit, or reduced to judgment, was transferred and 
delivered by A. J. Powell to John Powell, expressly for his indemnity. 

This took place more than a month previous to the issuance or service 
of the attachment in favor of Sugg. 

We are satisfied of this fact upon proof independent of anything^ 
stated by Mitchell Powell. 

Marks proves that A. J. Powell told him he had left the claim on Holt 
in the hands of John Powell, to pay the debt to him ; and he, in effect, 
establishes, that when he afterwards saw John Powell, he had possession 
of the note, and offered to let him have it in payment of the debt due 
him. 

Davis, the constable, who had the note for collection, proves, that 
when he received it of Mitchell Powell, he told him it was to go to pay 
the debt to Marks. 

Parker, in April, 1856, heard a conversation between Sugg and A. J» 
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Powell, which, we take it, referred to the note on Holt, and the effect 
of which, by Powell, was that John Powell had and claimed the note to 
secure him against the Mark's debt. 

[224] Clanton proves that A. J. Powell told him he had given his 
father the note on Holt to pay the debt to Marks. 

Mitchell Powell proves . the same thing, and that he received the note 
of his father, as his agent, to carry to Davis, the constable, for collec- 
tion ; that he placed the note in the hands of Davis for that purpose — 
took his receipt and handed it to John Powell; and that he stated 
to Davis the use to which the note was to be applied, and that 'it be- 
longed to John Powell for the purpose of paying the debt to Marks. 

It is true Davis does not remember that he mentioned the claim of 
John Powell upon the note, but still we cannot doubt the fact that the 
note was placed in his hands for his indemnity. All this took place 
previous to the filing of Sugg's bill, and the position that A. J. Powell's 
acts and declarations, anterior to that time, are not evidence of John 
Powell's title, is untenable. 1 Greenl. onEv., sees. 180, 189, 190. 

The transfer of the note to John Powell being established, it follows 
that his equity is superior to that of Sugg. Nolen v. Crook et al, 5 
Humph. 312. 

It is said Holt, the debtor in the note, should have had notice of its 
transfer to John Powell, and that, until this was given, his title was not 
complete, and the debt might be attached by Sugg as the effects of A. J. 
Powell. And to sustain this position we are referred to Clodfelter v. 
Cox, 1 Sneed, 330. But the doctrine of that case has no application to 
negotiable paper, as was held by this court in the Mutual Protection 
Insui-ance Company v, Hamilton et al", 5 Sneed, 269. 

We affirm the decree. 



W. R. ELLISTON et al v. J. M. HUGHES et al. 

Nashville, December, 1858. 

1. Changbrt — DiscovBRY— Eyidsnce. If parties redace the terms of their contract to 

writing, and it is left with one of them to copy for the purpose of being executed, which, 
throngh inadrertence is omitted to be done, and a suit at law is brought by one of the 
parties to said contract, the other party is entitled to a discovery by bill in Chancery, as 
to the identity of the paper thus prepared, and as to whether it contains the terms of 
the contract as agreed upon, to be used as evidence in the trial at law. 

2. Chancery jurisdiction oyer discovery. The Jurisdiction of chancery over discov- 

ery is not affected by the statute giving discovery at law, and the bill may be filed with- 
out alleging that the complainant cannot otherwise prove the terms of a written agree- 
•ment sought to be established, and this whether the instrument would be a higher grad& 
of evidence than the parol testimony, or not. [Citing, and virtually overruling, 9 Humph. 

27.] 
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FROM DAVIDSON. 



• 



This cause was heard upon demurrer, before Frierson, Chancellor, at 
the December term, 1858. The demurrer was disallowed, and the de- 
fendants appealed under section 3157 of the Code. 

Cooper and Houston^ for the complainants ; Trimble and Demoss, for 
defendants. 

McKxNNEY, J., delivered the opinion of the court. 

There was a demurrer to the bill, which, on argument, was disallowed, 
and the defendants appealed under sec. 3157 of the Code. 

And the only question necessary to be determined is^ whether, upon 
the facts charged in the bill, the complainants are entitled to a discovery 
from the defendants, in regard to the executed writing exhibited with 
the [226] bill alleged to contain the terms of the contract between the 
parties. 

The substance of the biU, so far as is necessary to be noticed, is, that 
in October, 1856, the complainants .determined to erect a building in 
Nashville, for a wholesale dry-goods house, and contracted with the 
defendants to do the carpentera' and joiners' work of said house ; that 
the terms and conditions of the contract were agreed upon, and reduced 
to writing ; and that said writing, which is made an exhibit, contains 
the true and entire contract as agreed upon by the parties ; and that aU 
its terms were fully assented to by the defendants. That said writing 
was not signed by the parties at the time, for the reason that there yvere 
interlineations and blots upon its face. And it was mutually agreed 
between the parties, that the complainant, Elliston, should take the paper 
and make two copies out of it to be executed by them, one for each of 
the contracting parties. But that complainant laid the paper away in a 
safe, and inadvertently omitted to copy it. The bill alleges, however, 
that notwithstanding this neglect, the work was undertaken and per- 
formed under said contract, and not otherwise. It is fuither stated 
that the defendants have brought suit for said work ; and in the bill 
made out by them, they claim some $1,800 more, for flooring, than by 
the terms of the written contract they are entitled to demand. It is al- 
leged that there was no witness to the contract, as agreed on and set 
forth in said writing. 

The bill prays for a discovery under oath, and also to have said written 
contract set up and executed specifically ; or, that the parties be re- 
quired to execute it, so [227] that it may be used on the trial at law, 
and for general relief. 

The bill does not, in our opinion, make a case for anything more thaa 
a discovery, and to that extent we think it ought to have been enter- 
tained. All that can be necessary or important to the complainants, in 
their defence at law, is to establish that the writing contains the true 
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and entire terms of the contract, as mutually understood and agreed 
upon by the parties, as charged in the bill. It is true, that under the 
statute, this discovery might have been had in the Court of Law in which 
the suit is pending. But this does not affect the jurisdiction of a 
Court of Equity. And, for obvious reasons, it may have been thought 
preferable to resort to the latter tribunal. 

If the terms of the entire contract were reduced to writing, as un- 
derstood and assented to by the parties, the paper itself is certainly the 
most satisfactory and reliable evidence, even if it were in the power of 
the complainants to adduce parol evidence of its contents. This much 
may be said, without intending to be understood as intimating that it is 
a higher grade of evidence in the legal sense of that term. 

Regarded as a matter of evidence merely, the non-execution of the 
paper is of no consequence. The inquiry is, whether, as a matter of 
fact, the paper contains the evidence of the true agreement. The exe- 
cution of the paper would have furnished, at least, prima facie evidence 
of that fact ; and its non-execution forces the complainants to resort 
to other evidence of its authenticity. But still the inquiry id the same. 
If this view be correct, the paper, if admitted by the defendants, would 
be as available for the complainants on the trial at law, [228] in the 
state in which it is, as if it were executed. And they are as much en- 
titled to the discovery sought, as they would be to demand its produc- 
tion, if in the possession of defendants and wrongfully withheld by 
them. 

The objection that it is not distinctly alleged in the bill that the 
complainants cannot otherwise prove the terms of the agreement, we 
think is not tenable. As already intimated, we think the complainants 
are entitled to the discovery asked for, without reference to the inquiry, 
whether or not they have it in their power to prove the agreement by 
parol evidence. But, if this were not so, the averment '^ that there 
was no witness to said contract at the time it was made and agreed 
upon," ought, upon demurrer to the bill, to be taken as a sufficient an- 
swer to the objection. 

We do not mean to disturb the decision in the case of Whitesides v. 
Laffeity, 9 Humph. 27, though it carries the doctrine quite as far as we 
feel inclined to go. 

As regards the neglect of the complainants to have the contract pre- 
pared and executed, as agreed upon ; whether it was purely the result 
of inadvertence as alleged, or of an intention on their part to abandon 
the contract, will be a matter open for the consideration of the jury. 

Decree affirmed. 
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JAMES L. BELL v. PLUMMER WILLIAMS, Administrator 

of HaiTis. 

Nashville, Deoexnberi 1868. 

Chancery Jubisdiction — Judgmbmt — Service of process. If a judgment is rendered 
against a party without seryice of process upon him, and by reason thereof he does not 
appear, or make defence to the action, a Court of Chancery will enjoin such judgment; 
and it is not necessary to relief in such a case, to show that a valid defence could have 
been made by the party if he had been summoned. [Citing 11 Humph. 628, which see.] 

FROM DICKSON. 

[229] Chancellor Pavatt decreed for the defendant. The complain- 
ant appealed. 

Findley^ for the complainant ; TT. Lowe^ for the defendant. 

Wright, J., delivered the opinion of the court. 

This is a bill filed by the complainant to enjoin a judgment at law 
recovered against him by Edwin Harris, the intestate of the defendant. 
The ground of equity set up in the bill is, that complainant was never 
served with process in the trial at law, had no notice of it, and never 
appeared or made any defence to the action. 

The Chancellor refused the complainant relief, and dismissed his bill. 

In this we think he erred. We are satisfied from the proof in this 
record, that no process was executed upon the complainant in the action 
at law, and that he [230] did not appear to make defence to it, and in 
fact had no notice of the jndgment until long after its rendition. 

This being so, upon the authority of the case of Ridgway v. The Bank 
of Tennessee, 11 Humph. 523, he was entitled to relief, and it was not 
material in such a case, to enquire whether the complainant could have 
made a valid defence if he had been summoned. 

It has been repeatedly held by this court, that in such a case the 
injury consists in the rendition of a judgment against a party, without 
notice and the opportunity of defence, and that it is unjust and uncon* 
scientious to attempt to enforce a judgment so obtained. 

We reverse the Chancellor's decree, and decree for the complunant. 



BENJAMIN BARNES v. ANDREW GREGORY. 

Nashville. December, 1858. 

1. Chakcert— Deeds —Rbformbd for fraud or mistake. It is a general principle 
alike applicable at law and in equity, that a deed must be held to contain the trae and 
full contract of the parties, and parol proof cannot be heard to change or reform it; but 
this general rule does not apply to cases of fraud or mistake in the execution of the 
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deed. A Court of Chancerj has power to reform and correct errors in deeds, produced 
by fraud or mlBtake, and to cany the contract Into execution as reformed. [Cited in 
Tulley V. Courtney, 1 Heisk. 718, and citing 1 Humph. 438; 8 Humph. 880; 11 Humph. 415.] 

%, SufE — Sajie— Sale in gross and bt the acre. A sale of land in gross, in the ab- 
sence of fraud, is binding upon the parties as to quantity; but if the sale is by the acre, 
and it turns out that there is a mistake as to the number of acres settled for, either party 
may hare the mistake corrected, and an abatement or increase of the price, for the defi- 
ciency or overplus in the quantity sold. [Citing 2 Sneed, 126, and 5 Sneed, 671.] 

FROM DATIDSON. 

[231] Decree for the complainant, before Frierson, Chancellor, at 
the November term, 1858. The defendant appealed. The facts are 
stated by the court. 

EwiNG and Cooper, for the complainant, said : 

1. This case would present no difficulty even on the bill and answer 
alone. The answer admits enough to convict the defendant of improper 
haste, if not actual fraud, in procuring the deed, and states circum- 
stances utterly inconsistent with the defendant's assertion that the sale 
was in gross. There is no reason why the trade could not have been 
closed when the 8100 was paid, and the $400 note given, if the survey 
was not necessary for the purpose of fixing the amount of the purchase 
money, for which the last note was to be given. The defendant's going 
away with the surveyor, his admission that he knew there were more 
than thirty acres in the tract, his coming with the deed already pre- 
pared, and hot haste in getting it executed, stamps the transaction, 
when taken in connection with the feeble, helpless condition of the per- 
son he was trading with, as one which the defendant should never have 
allowed to be spread upon the records of the country against him. 

[332] 2. But then the proof is all one way. Every witness who 
speaks of the trade at all, proves that the complainant said and thought 
he was giving $35 an acre, and that the defendant admitted that he was 
to give that price per acre. It would be monstrous to allow the defend- 
ant, under these circumstances, to take advantage of the deed written 
by himself, and procured in the manner detailed by all the witnesses, 
and admitted by himself. The land really contains fifteen acres more 
than what the defendant has paid for, being an excess equal to one-half 
of the tract as claimed by the defendant. There is not a particle of 
proof in the record to sustain the defendant in his assertion that the 
trade was in gross. 

8. The defendant, however, relies upon the written deed, and insists 
that the instrument cannot be altered by parol proof, nor the relief 
granted without such alteration. It might be sufficient to say to this, 
in the language of the Chancellor, in delivering his opinion, that the 
deed is not necessarily altered at all. It describes the land, after giving 
the boundaries correctly, as containing thirty acres, more or less, and 
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all that it is necessary for the court to do, is to make the defendant pay 
for what he got. But, in addition, it would be an insult to the legal 
knowledge of the court, to say more than that ^^it is well settled that 
parol evidence is admissible on the part of either complainant or de- 
fendant, to reform a deed or contract on the ground of fraud or mis- 
take, and to carry it into execution as reformed." 2 White & 
Tudor Ld. Cas. part 1, p. 570, and cases cited; 11 Humph. 415 ; S 
Hunaph. 280 ; 1 Humph. 431. 

[233] Bradford and McDonald^ for the defendant. 

The deed to the land is the best evidence of the contract of sale, and 
is supposed to contain all that was agreed upon by the parties. I 
Story's Eq., sees. 153-160. It is the most solemn instrument known 
to the law, and every intendment of the law is in favor of its containing 
the whole of the agreement of the parties And a Court of Equity can- 
not and will not hear parol proof of anything in regard to the contract 
or agreement not contained in the deed, except upon full and satisfac- 
ory proof of fraud, accident, or mistake. 1 Story, sees. 151 to 164. 

The camplainant was put upon the inquiry by the survey, and had the 
means at hand, by the presence of the man who made the survey, to as- 
certain the precise quantity. He did not avail himself of the oppor- 
tunity, and the court will not now do for him that which, through his 
gross negligence and inattention to his own interest, he did not do for 
himself. Trigg v. Read, 5 Humph. 529; Story's Eq., sees, from 146 
to 151, and notes to 146. 

The court will see that this is an application by a vendor against his 
vendee for relief, for an excess in the quantity of land conveyed. All 
the cases we have been able to find reported are of vendees against ven- 
dors. And we apprehend that the rules of granting relief in these cases 
would be interpreted more strongly against a vendor than a vendee. In- 
deed, we do not see how the court could grant relief in such a case to a 
vendor unless he had reposed a trust in the vendee ; and that is not this 
case. Here there was no obligation or [234] trust on the part of the 
vendee any more than there was on the part of a stranger to the trans- 
action. 1 Story, sees. 204 to 208 ; also, 147, 148, and 149. 

Caruthers, J., delivered the opinion of the court. 

The complainant sold to the defendant a small tract of land on 
Stone's river, in Davidson county. The deed gives a description of the 
land, and states that it contains '^ thirty acres more or less," and the 
consideration $1,050. 

This bill i)3 filed to correct a mistake as to the quantity of land, to the 
extent of fifteen acres, and claiming $35 per acre for the same. It is 
charged that the sale was by the acre, and the quantity to be ascer- 
tained by a survey ; that before the execution of the deed the survey 

132 



BABNES V. GREOORT. 234-236 

was made by one Hamilton, and the quantity ascertained and concealed 
from him, and his deed obtained, and notes executed for the thirty 
acres, instead of the true quantity of forty-five acres. 

The defendant denies that the sale was by the acre, but insists that 
it was in gross; that he was to give SI, 050 for the tract; that he was, 
by the contract, to have it as containing thirty acres, whether it were 
more or less than that quantity. He relies upon his deed as written 
evidence of the contract which cannot be changed by parol. 

The proof leaves no doubt upon the mind as to the contract having 
been^a sale by the acre, and not in gross. It is clearly established that 
it was so understood [235] by botii parties, both by their actions and 
declarations, though the defendant sometimes denied it. The fact that 
a survey was to be made before the execution of the last note for the 
consideration, and the deed iakidmost conclusive of that fact. It is en- 
tirely so when combined with the declarations of both parties at, before, 
and after that time. 

The testimony also raises a strong presumption that the defendant 
knew of the excess before the writings were drawn and signed, and con- 
cealed it from complainant. The facts are, that the survey was made 
by Hamilton on the day agreed upon ; but the calculation was not made 
on that day, but was to be made out that night, and on the next day the 
parties were to meet again at the house of complainant, and execute the 
writing — the contract still resting in parol. The surveyor and the de- 
fendant went and staid together $it the house of a neighbor, and returned 
next day about dinner-time, with the deed and notes prepared. The 
defendant read over the deed, and being in a great hurry, procured it to 
be signed by complainant, delivered his notes, and went off. At the 
time of signing the deed, complainant enquired whether the survey 
made out more or less than thirty acres, and referred to the contract, 
that whether more or less, the price agreed upon was $35 per acre. 
The defendant asserted that he did not know how much there was, but 
he was to pay $1,050 for the tract, or $35 per acre for thirty acres, with- 
ont regard to the actual number. So, after a short conversation, he 
went off in haste, having, as he said, urgent business of an official char- 
acter to attend to at home, carrying the deed with him. It is impossi- 
ble for the mind to doubt, from [236] these facts, that he and Hamil- 
ton had made a calculation upon the field-notes that night, at least, so 
far as to be convinced that the tract exceeded thirty acres, and that this 
fact was purposely concealed from the complainant. It appears that 
the complainant was weak and sickly, and about sixty years of age. It 
may be that Gregory said what was literally true, when he asserted that 
he bad not made an accurate calculation of the quantity, and that he did 
not know the exact quantity. But that he did not know there were 
more than thirty acres there can be no question. He should have stated 
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this fact to complainant, and not suppressed it when inquired of on that 
point ; and more especially as he was with the surveyor, who was actings 
for both parties. 

But still it is contended that the deed must be taken as containing the 
true and full contract, and that no parol testimony can be heard to 
change or reform it. 

That such is the general rule, both at law and in equity, no one will 
be heard to question. But it is just as unquestionable that this maj' be 
done where clear proof is made of fraud or mistake. Both positions are 
too familiar to permit a reference to authorities. 

The power of a Court of Equity to reform deeds in cases of fraud or 
mistake, was exercis'ed by this court in Williams v. Conrad, 11 Humph. 
415; 8 Humph. 230; and 1 Humph. 433. The authorities are all col- 
lected in White and Tudor Ld. Cas. vol. 2, part 1, 558 to 596. 

But in this case, perhaps, it is unnecessary to resort to the doctrine of 
reforming deeds, by the proof of mistake or fraud. The deed, per- 
haps, gives the boundaries correctly according to the survey, and needs 
no change ; [237] but the statement of the quantity of laud contained 
in those limits is inaccurate, and so is the amount of the consideration. 
That the consideration stated in a deed ^is only prima fade^ and may be 
controverted by parol, has been often held. This deed is silent as to the 
disputedj question, whether the sale was by the acre or in gross. To es- 
tablish the former, and obtain pay for the whole quantity sold, is the 
object of the bill. This fact may be made out by parol or extrinsic 
written evidence. At the last term at Knoxville, in the case of Bently v. 
Miller and wife, not yet reported, [5 Sneed, 671] we gave relief to the 
purchaser, Bentley, upon the ground that the sale was by the acre, as 
proved by extrinsic evidence, where the deed was like the present, be- 
cause of a deficiency, of acres. Such is the uniform course of decision 
where there is a substantial deficiency, and the contract by the Acre ; or, 
even in gross, where there is fraud or imposition. Not so, where the 
contract is fair, and the sale is by the tract upon the judgment of the 
parties. 

The same rule must apply, under the same circumstances, in favor of 
the vendor where there is an excess, for which, by mistake or fraud, he 
has received no compensation, or has been deprived of the benefit of 
his contract of sale by the acre. Horn v. Denton, 2 Sneed, 125. 

The complainant, then, is entitled to relief upon the ground of his ac- 
tual contract, the mistake in the settlement carried into the writings exe- 
cuted, and for the fraud of the defendant. 

The decree of the Chancellor will be aflSrmed with costs, and the cause 
remanded for further proceedings upon his decree, which is in all things 
correct. 
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SAMUEL M. ALLEN et al. v. MARY BAEKSDALE et al. 

Nashville, Deoember, 1868. 

1. GscAKCERYPRACTiCB— Bill of rbtiew— Power or thb coitrt over its decrees. 
A decree which is a final adjudication upon the rights of the parties, passes beyond the 
control of the court after the term at which it was pronounced, and cannot be changed 
or altered, except npon a bill of review filed within proper time. 

S. Same— Same — Same— Case in judgment. A final decree was made in 1862, settling 
the rights of the parties to certain slaves. After the lapse of more than three years, this 
bUl was filed, alleging that said suit was prosecuted upon a champertous agreement, but 
the complainants were ignorant of it until a short time before filing of the bill. Held, the 
court had no power to alter or change the oiginal decree passed in 1852, that this is not 
a bill of review, and if it was, it is not filed within proper time. [Cited In Markham v. 
Townsend» 2 Tenn. Ch. 717, 790.] 

FROM DAVIDSON. 

[238] This bill was dismissed upon demurrer by Fiierson, Chancel- 
lor, at the November Term, 1858. The complainants appealed. 

J, S. Brien^ for the complainants, said : 

On the fact of champerty appearing in either of the modes pointed out 
in the law, the suit must be dismissed. Weedon v. Wallace, Meigs, 
286 to 296 ; Vincent v. Ashley, 5 Humph. 593 ; Webb v. Armstrong, 5 
Humph. 379. 

Are these suits still pending? If so, then there is no further question 
which need be noticed. 

But suppose them to have been finally determined. Yet [239] we in- 
sist that the act of the parties was an open violation of the law of the 
l^d; was a fraud upon the rights of the complainants; and as these 
facts were unknown to complainants, being in the breasts of defendants 
alone, until a short time before the filing of this bill, they have now 
the right to be heard in this complaint. Belcher v. Belcher, 10 Yerg. 
121-132 ; Story's Eq. 187 ; Floyd v. Goodwin, 8 Yerg. 484. 

This case put in issue the title of property acquired by a champetous 
agreement. The Judge charged the jury on this point, and the Supreme 
Court say it is correct. See the principles of this case, and the author- 
ities cited. 

The doctrine is well understood, that a contract procured in violation 
of a public law, is void at the instance of the party injured. Brien v. 
Williamson, 6 How. (Miss.) 

VenahU and Trimble^ for the defendants. 

Wright, J., delivered the opinion of the court. 

This bill cannot be sustained, and the Chancellor acted very properly 
in dismissing it upon den^urrer. >^ 

It appears that Wm. Scruggs and Mary Barksdale, in the year 1852, 
by various decrees in the Chancery Court at Nashville, in several differ- 
ent suits against the complainants, succeeded in establishing their title 
to a large number of slaves. 
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These decrees were appealed from and affirmed in the [240] Su- 
preme Court of the State, and the causes remanded, to the end, the 
decrees might be executed. 

The slaves were claimed under the will of James Scruggs, who had 
bequeathed them to Finch Scruggs for life, with remainder to William 
Scruggs and Mary Barksdale, and the effect of the decrees was to 
establish their title to the slaves ; and that complainants, who were de- 
fendants in these suits, should give bond and security to have them 
forthcoming for delivery, to said William Scruggs and Mary Barksdale, 
at the death of Finch Scruggs, the tenant for life. 

The defendants in said suits unite as complainants in this bill, and file 
it more than five years after the rendition of said decrees, for the pur- 
pose of impeaching and setting the same aside. 

The ground upon which this is asked to be done is, that the said Wil- 
liam Scruggs and Mary Barksdale, prior to the institution of the suits 
by which they obtained said decrees, had entered into a champertous 
agreement with Phineas T. Scruggs, to divide the slaves with him when 
recovered ; and that under this agreement the said decrees were had in 
the names of said William Scruggs and Mary Barksdale. The com- 
plainants allege they would have made the defence of champerty to said 
suits, but were ignorant of it until within a short time of filing this bill. 

In other words, the ground assumed is, that they had a defence to 
the suits of William Scruggs and Mary Barksdale, but did not know it, 
and now ask that these decrees be set a^ide to enable them to make it. 
This cannot be permitted. 

These decrees were final adjudications upon the rights [241] of the 
parties, and after the adjournment of the terms at which they were 
pronounced, passed beyond the control of the Chancery Court, and 
cannot be altered or changed. Overton v. Bigelow, 10 Yerg. 48-52, 53 ; 
1 Johns. Ch. 543. 

It is not pretended that this is a bill of review. And if it was, it is 
out of place and comes too late. 

Decree affirmed. 



JESSE ARLEDGE v. G. W. WHITE et al. 

Nashville. December, 1868. 

1. Attachment— Prior equity —Fund in the hands of a creditor. A person haying 
a debt against another, and being in debt to him a larger amount, cannot collect the 
amount due him until the debt due his creditor is paid. • A creditor of such person occu- 
pies no higher ground, and cannot, by attachment, subject the debt due from such per- 
son to the satisfaction of his claim, until the debt due the former is paid. [Citing 6 
Humph. 312; S Sneed, 900, and cited in Mayor v. Potomac Ins. Oo., 3 Baxt. 308.] 

S. Same— First attachment holds. If a person attaches a fund in his hands belonging 
to his debtor, his attachment will have priority oyer a subsequent attaching creditor. 
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FBOH FRANKLIN. 

Ridley, Chancellor, pronounced a decree for the defendant, Frizzell, 
at the November term, 1858. The complainant appealed. 

Metcalfe for the complainant ; [242] Colyar and Tumey for the de- 
fendants. 

Wright, J., delivered the opinion of the court. 

In this cause, we think the Chancellor's decree is proper upon two 
grounds. ^ 

First. The defendant, George W. White, at the time complainant 
filed his bill, and had his attachment served, was indebted to the de- 
fendant, John Frizzell, in a greater amount than he owed White ; and 
complainant, as an attaching creditor of White, upon general principles, 
cannot take the fund belonging to him, from the hands of Frizzell, 
until the debt due the latter is paid. 

White himself cannot do so, and complainant is upon no higher 
ground. This view of the case is sustained by the principles decided 
in Nolen v. Crook et al., 5 Humph. 312, and Fay v. Reager, executor, 
et al., 2 Sneed, 200. 

Second. Frizzell had attached the fund belonging to White, in his 
own hands, to secure the debt due him, before complainant filed his 
bill. This gave him priority. 

The objections made here to the attachment, by complainants 
counsel, are not of a character to make it void. They, at most, make 
the proceeding erroneous and subject to abatement upon the plea of 
the defendant. White, and might be amended. Code of Tennesee, 
sees. 8475, 8476, and 8477 ; 2 Swan, 107 ; Porter v. Partee, 7 Humph. 
168. 

We affirm the decree 



W. T. DORTCH et al. v. R. H. FRASIER for the use, etc. 

Nashville, Deoember, 1858. 

BnLLS AKD NOTB8 — TRAN8FBB BT DBLXYBBY — WHEN DISPOSED OF BT THE ASBIOirEE. If 

one person accept s bill of exchange for the accommodation of another, and before its 
maturity such person delivers to the acceptor notes in the place of money, with an an- 
limited discretion to make snch disposition of them as might be thought proper to enable 
him to meet the payment of the bill soon falling due; and upon the maturity of the bill, 
the acceptor, not having made any disposition of the notes, pays the same, he can make 
a valid disposition of said notes to reimburse himself the amount paid out of his own 
funds. 

FROM MONTGOMEBT.' 

[243] Verdict and judgment for the plaintitf, Davidson, J., presiding. 
The defendants appealed. The facts are stated in the opinion of the 
court. 
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Baily and House, for the plaintiffs in error ; Harrel, for the defend- 
ant in error, said : 

No question is better settled in this State, than that a party, for whose 
accommodation paper is endorsed without any restriction as to the use 
to be made of it, may transfer it in payment of a pre-existing debt, or 
as collateral security for the loan of money or credit. Eimbro v. Lytle, 
10 Yerg. 417, and authorities there cited. 

In this case the note was endorsed for the accommodation of the 
makers, without restriction as to the use [244] to be made of it, and 
was, by the maker transferred to Frasier to indemnify him for accom- 
modation acceptances for the defendants, but this point is not seriously 
contested by the defence, but it is insisted : 

2. That Pritchett passed the notes to Frasier to raise money on, and 
that he took them encumbered with this condition, and could not use 
them in any other manner than the one designated. 

Now it is admitted, that where paper is transferred for a specific pur- 
pose, it cannot be used by the holder for any other purpose than that 
designated; but the court will not attach any technical meaning to the 
terms employed in the transfer, but will look only to a substantial com- 
pliance with the conditions attached to it. The enquiry is, did the paper 
substantially answer the ends for which it was transferred, and not 
whether it was done in the precise manner indicated. Wardell v. 
Howell, 9 Wend. 170 ; Chitty on Bills, 12 Amer. from 9 London edition^ 
289, note 2d. 

The language employed in the transfer in this case was, ^^ You can 
relieve yourself by raising money on the notes.'* The act done, was to 
pass the paper to A. J. Frasier to meet debts of his own, to enable him 
to appropriate his own funds to the payment of the bill. This was a 
substantial compliance with the terms ; it answered the end ; it relieved 
him. 

3. It will be seen from the letter of Fraiser of the 22nd of November, 
which is evidence in the record, that Fraiser paid the bills of the 11th 
and 18th, before the maturity of the note, and while it was yet in his 
possession. Now, it is laid down in Chitty on Bills, p. 239, that if paper 
be transmitted to a party to get it [245] discounted and take up other 
bills, and he fail to get it discounted, but [pay the other bills with his 
own means, he may retain the transmitted bill for his indemnity, and 
sue the indorsers thereon. If he have a right to sue, he must also have 
the right to transfer, for both depend upon his property in the bill. 
This is the case at bar. 

4. The suit being in the name of R. H. Frasier, for the use of A. J. 
Frasier, of course the right of recovery must depend upon R. H. 
Frasier's title, and no question can arise as to the title of A. J. Frasier. 

MoEiNNEY, J., delivered the opinion of the court. 
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This was'an action of assumpsit upon a promissory note for $1,250^ 
made by the firm of W. E. Newell & Co., payable to Jordan Eldridge & 
Cro., at four months, and indorsed in blank by the paj^ees, and also by 
W. T. Dorteh. The makers and indorsers were jointly sued, and a re- 
covery had against them ; but only the indorsers have appealed. 

It appears that R. H. Frasier, of New Orleans, accepted two bills of 
exchange, of $5,000 each, for the accommodation of W. E. Newell & 
Ck>., of Clarksville, Tenn., the first of which fell due on tlie 11th of 
November, 1856, and the other on the 14th of December following. 
There being no funds in the hands of the acceptor to meet the bill first 
due, J. H. Pritchett, one of the firm of Newell & Co., addressed a 
letter to Frasier, the acceptor, sometime after the 1st of November, 
[246] 1856, enclosing the note sued on, and another promissory note 
for $4,000, and stated therein, ^' that he was not able to send the money 
to pay the bill ; but he (Frasier) could relieve himself by raising money 
on the notes which were enclosed." It seems that no directions were 
given, nor were any restrictions imposedas regards the mode in which 
the notes were to be used or disposed of by Frasier ; the foregoing 
statement in Pritchett's letter being all that was said upon the subject. 

It seems that the notes did not reach Frasier until the 15th of Novem- 
ber, and after he had paid the bill. On their reception, Frasier wrote 
to Pritchett, stating that the notes were worthless to him, for the pur- 
pose of raising money on them, as ^^ country paper" would not com- 
mand money in the market, and urging a remittance of the mone}^ but 
retaining the notes. In a few days afterwards, to wit, on the 18th 
November, 1856, the firm of W. E. Newell & Co., failed, and made an 
assignment of their effects for the benefit of creditors. 

Sometime after Frasier received said notes, the date is not shown in 
the record, he disposed of the note sued on for his own individual 
benefit, by transferring it, by delivery, to the plaintiff, A. J. Frasier. 

The question submitted for our determination is, whether, as between 
Frasier and the indorsers, the former acquired such an interest in the 
note as entitled him to appropriate it to his own use, or to maintain an 
action thereon. 

It is certainly well settled, that where a bill or note has been delivered 
to a person as agent, or for a [247] special purpose, he and all other 
persons taking the same with a knowledge of the facts, must apply it 
accordingly. As where a bill or note has been received by the plaintiff 
to be discounted, he cannot apply it to his own use in satisfaction of a 
debt ; and if he pays it away in discharge of a debt of his own, he will 
be liable to the party from whom he received it, in the same manner 
as if he had discounted the bill, and cannot avail himself of a set-off» 
Chitty on Bills, (Ed. 1854), 72, 198, marg. 
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But this principle, we think, has no application to the case before us. 
The notes were delivered to Frasier, generally, in the place of money, 
with an unlimited discretion to make such disposition of them as might 
be thought proper, to enable him to meet the payment of the bill soon 
falling due. The object of the delivery was to ''relieve*' Frasier. 
And if Frasier might have made a valid disposition of the notes, before 
the maturity of the bill, to raise money to meet its payment, surely he 
might, after being compelled to pay the bill, make an equally valid dis- 
position of the notes in order to reimburse himself the amount paid out 
of his own funds. It is expressly laid down in Chitty on Bills, 239, 
that if a bill be transmitted to a person to get discounted, and take up 
another bill to which he was a party, and he do not succeed in getting 
such bill discounted, but pays the other, he may retain the transmitted 
bill and sue the parties thereto, in order to reimburse himself the amount 
of the bill which he took up. 

The statement of Frasier that the notes were not available for the 
purpose of raising money in the market, [248] cannot fairly be regarded 
as equivalent to a refusal to accept or retain the notes for his own bene- 
^t. But even if this were so, he was at liberty to change his determina- 
tion, as it is manifest that the notes were sent with the intention that the 
proceeds should be applied for his indemnity. The failure af Newell & 
do. , in the aspect in which the case is presented, can have no influence 
upon the determination. 

Judgment affirmed. 



K. A. STONE et al. v. NANCY SANDERS et al. 

Nashville, Deoember, 1868. * 

1. Statute of limitations — Act of 1715, ch. 48, sec. 9, protects hbibs and bbpsesehta- 
TiVES. The act of 1715, ch. 48 § 9, (Oode, § S786), is an absolute bar of all claims of cred- 
itors after the lapse of seven years, and it protects heirs and distributees as weU as ad- 
ministrators and executors. [Cited in Alley v. Carrol, 6, Heisk. 234.] 

-S. Same — Same —Kg exception as TO'iNSOLVENT^STArES. The statute makes no excep- 
tion in favor of claims filed under the insolvent acts, and the court can make none. All 
are alike barred. 3?H 

^ Same — Same — • Case in judgment. The intestate died in 1848. His administrator sug- 
gested the insolvency of the estate. The debts of the complainants were fQed under the 
insolvent acts. Upon settlement with the clerk, in 1860, tiie administrator had only $98 
of assets in his hands. Certain slaves were recovered by the distributees of the intes- 
tate, and sold for division, in 1866. In October, 1867, the complainants filed their bill to 
subject the proceeds of said slaves to the payment of their debts. Held, that they were 
barred by the act of 1716, and the bill was properly dismissed on demurrer. [But this is 
in conflict with the cases in 6 Hayw. and M. A Y. cited, when it was held that the suit 
against the administrator was a sufficient claim against the heir to stop the bar of the 
statute. And so it has been again held in Wooldrldge v. Page, 1 Memph. L. J. 21S.] 
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FROK STEWART. 

* 

This caase was tried upon demurrer, at the April term, 1858, before 
Frierson, Chancellor, who dismissed the bill. The complainants ap- 
pealed. 

[249] Kimble^ for the complainants ; Robb and Baily^ for the de* 
fendants. 

Caruthers, J., delivered the opinion of the court. 

This bill was filed by two of the creditors of B. H. Sanders, deceased, 
to subject to their debts, amounting to about $630, certain slaves in the 
hands of defendants, as distributees of the deceased. 

The bill states that B. H. Sanders died in Stewart county, and Wm. 
C. Rutland administered on his estate in March, 1848, and in Septem- 
ber of the same year, suggested the insolvency of the estate, and in 
May, 1850, made his inventory, and settled with the clerk of the County 
Court, showing the amount of the assets for distribution to be 
only $98.55. The complainants filed their claims, which yet re- 
main unpaid, there being no assets except the small amount above re- 
ported. The bill further charges, that there were '' no assets to pay 
them, until a recovery was had of certain negroes of said B. H. San- 
ders, by W. F. Sanders, by his next friend, A. Sykes, against 
Mary Bingham, Thos. H. Sanders, and Nancy Sanders. Your orators 
show that said negroes, so recovered, were, by order of your honor, 
sold, in order to division among the distributees of B. H. Sanders, to- 
wit, W. F. Sanders, Thos. H, Sanders, and Nancy Sanders, the 
widow, on the 20th of June last, for the sum of $2,000, to John T. 
Bailey, on a credit until 1st of April, 1857." This bill was filed the 
16th of October, 1857 — the money being still unpaid — praying that an 
amount sufficient to pay their debts be retained in the [250] hands 
of the clerk and master, and so applied on final decree. 

This bill was dismissed on demurrer, upon the ground that the com- 
plainants were barred by the statute of limitations of 1715, ch. 48, sec. 
9, Car. & Nich. 72. That section is, ** The creditors of any person 
deceased shall make their claims within seven years after the death of 
such debtor, otherwise such creditor shall be forever barred." This 
section is in force, and protects heirs as well as administrators and ex- 
ecutors. 5 Hayw. 1, 28, 224 ; Mart. & Y. 853 ; 6 Yerg. 224. These 
decisions have been constantly adhered to, and there are no exceptions 
or savings in this act. 

The time of delay is shown by the bill to be from March, 1848, to Octo- 
ber, 1857 — at least nine years and six months from th% administration. 
There is no exception in favor of a claim filed under the insolvent acts ; 
and if that could be regarded as such, it could not apply to any case 
other than assets subsequently acquired by the administrator. But this 
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is shown by the bill to be a case where the heirs, or one of them, re- 
covered these negroes, and it does not appear that they were claimed 
as assets by the administrator, nor that it was his duty to reduce them 
to possession as such. But if this did appear, it did not change the 
case, as these creditors, as well as the administrators, could have sued 
for them, and had the appropriation made to their claims. The title to 
slaves, as we have several times held, passes to the distributees, subject 
only to the payment of debts, and the personal representative can only 
claim them for that purpose. 1 Sneed, 365. These slaves, then, not 
being liable for debts, [251] after seven years from the death of intes- 
tate, are protested in the hands of the distributees, as well against the 
creditor as the administrator. Though the debts may be just, they are 
lost by the delay and negligence of the creditors, and the defendants 
have an unincumbered title to them. 
The decree will be affirmed. 



OVERTON COLLINS v. W. R. SMITH et al. 

Nashville, December, 1858. 

1. Specific perfom^ncb— Abatemisnt of price. The pnrchaser of land, if he chooses, 
ia entitled to have the contract speoUlcally performed as far as the vendor can perform 
it, and to have an abatement of the purchase -money for any deficiency in the title to the 
land. If the title is, in part, defective, the vendor cannot require the vendee to annul 
the contract as to the whole ; but the vendee may, if he chooses, retain the land so tax 
as the title is perfect. 

f. SA.MB— Doubtful titlb. A Court of Equity will not compel a purchaser to take a 
doubtful title to land. Before the vendor can require the purchaser to execute the con- 
tract he must show that he is in an attitude to make him a good title. [Cited in MuUins 
V. Aiken, 8 Heisk. 545.] 

S. Trust and trustee — Sale of ulnd — Purchase bt kext friend. A person aasuming 
a fiduciary relation toward another, in regard to property, is bound to exercise for the 
benefit of the ceMtui que truat, all the rights, powers, knowledge, and advantages of every 
description, which he derives from the position or acquires thereby. These duties can- 
not be performed by a next friend, who also becomes the purchaser of the property. The 
two relations are repugnant, and a Court of Chancery will not allow them to be united 
in the same person. [Citedjln Tynes v. Grimstead, 1 Tenn. Ch. 5U.] 

4. Case in judgment. Land was sold under the decree of the County Court. The next 
friend of the minors became the purchaser. He subsequently sold the land, which passed 
into the hands of other parties. The complainant became the purchaser of the land thus 
sold, but, before payment of the purchase -money, filed a bill for a rescission of the con- 
tract as to the interest of said minors, because of the doubtful character of the title. 
HeUtt that the complainant is entitled to hold the land so far as the title is perfect, but 
the next friend of the minors had no right to become the purchaser, and the sale, as to 
them, is void, and the complainant is entitled to have an abatement of the purchase- 
money, to the extent of the defect in the title. 

FROM OVERTON. 

[252] This cause was tried at the April term, 1858, before Van 
Dyke, Chancellor, who decreed for the complainant. The defendant 
appealed. 
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Jones^ for the complainant ; Swope^ for the defendants. 

Wright, J., delivered the opinion of the court. 

This is a bill seeking the specific performance of a contract for the 
sale of a tract of land ; or, if the defendant cannot make a valid title to 
the entire tract, that complainant may have a decree for such portion 
of it as they may be enabled to make a title to, and compensation or 
abatement out of the purchase-money as to the residue. 

This land was purchased of defendants, William Smith and Jesse R. 
Xiinder, by one Davis, at the pnce of $425, To secure the payment 
of which, he executed to them his four notes, payable at one, two, three 
and four years from their date ; the second note being for $125. and the 
other three for SI 00 each. And they executed to him a bond, in which 

■ 

they became bound to make him a deed and title in fee simple, with 
covenants of general warranty, to the land, upon his payment of the 
parchase-money. 

[253] Afterwards, the complainant purchased this contract from 
I>avis, took of him an assignment of the title bond, and became bound 
to pay defendants for the land, and executed his own notes to defend- 
ants ; and Davis, with the assent of defendants, was let out of the con- 
tract altogether, and ceased to have any further interest in it. 

The complainant has paid no part of the purchase-money, except the 
first note, and this was paid partly in a note upon Kendall & Windle, 
ior $99.80, due the 28th of September, 1856, which he assigned to de- 
fendants, waiving demand and notice, and upon which the sum of $15.80 
had been paid, prior to the assignment, by the makers. 

He seems to have withheld further payment until it was ascertained 
if defendants coul^ make him a title to the land. And in the bill he 
prayed for and obtained an injunction to restrain the transfer of the 
noteH until the title was settled. 

At the time of filing the bill only one of the notes had matured, and 
the last one is yet to fall due. 

This land once belonged to George Linder, who died intestate, and it 
came by descent to his heirs at law, viz. : Sarah Smith, wife of defend- 
ant William Smith, Nancy Smith, and defendant Jesse Linder, children 
of the intestate, who were of age ; and also to the children and heirs at 
law of Milly Smith, deceased, who was a daughter of the intestate, and 
who were infants and without guardians ; and ^ach of these heirs being 
the owner of a share of one-fourth, as tenants in common, the children 
of Milly Smith, in right of their mother, being also entitled to a share 
of one-fourth. 

[254] A petition was filed in the County Court of Overton county by 
these heirs, for a sale of this land for petition. A decree was had, and 
the land sold by the clerk of that court, on the 2l8t of December, 1854 ; 
and the same was purchased by the defendants, at the price of $311.50, 
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which appears, at that time, to have been a fair price ; and the title was 
declared to them by the County Court. After this, they, claiming by 
this decree to be owners of the whole tract, sold the same to complain- 
ant in the manner hereinbefore stated. 

The children of Milly Smith were not made defendants in the petition, 
but united with the adult heira as complainants in praying for the sale. 
They filed the petition by the defendant, Jesse Linder, as their next 
friend. He was, at the time, their uncle and co-heir in the estate ; and 
as before stated, with William Smith, the husband of one of the adult 
heirs, became a purchaser of the land under the decree. 

The complainant makes no question here as to the title of three- 
fourths of the land, to wit, the shares of Sarah Smith, Nancy Smith, 
and Jesse Linder, and claims to have that much of the tract decreed 
him. The defendant, on the other hand, maintains that he is in a con- 
dition to make a title to the whole tract, and that if he cannot, com- 
plainant should have no part of it ; but that the sale should be rescinded 
if he cannot be entirely executed. / 

The land has increased in value since the sale under the decree, and 
is now worth $630. 

Upon these facts, we are of opinion that complainant is entitled to a 
decree for three-fourths of his land, [255] and that he is not bound to 
accept the title as to the other one-fourth. • 

It is settled as a general rule, that the purchaser, if he chooses, is en- 
titled to have the contract specifically performed, as far as the vendor 
can perform it, and to have an abatement out of the purchase-money, 
for any deficiency in the title of the estate. 2 Story's Eq. sec. 779 ; 
Paton V. Eogers, 1 Ves. «& B. 352. 

As to the share or one-fourth belonging to the children of Milly 
Smith, it is not necessary for us to pronounce conclusively as to the 
efiect of the decree upon their rights. It is enough for us to say, that 
this portion of defendant's title is so doubtful, that complainant is not 
bound to accept it. 

It is well settled that a Court of Equity will not compel a purchaser 
to take a doubtful title. Sebring v. Mersereau, 9 Cow. 344. 

If the decree of the County Court be ever so regular, we apprehend 
that Jesse Linder, while holding the relation of next friend to these 
infants, could not, as against them, become the purchaser of their share 
in this estate, and hold it. Such a purchase would enure to their bene- 
fit, and create a trust in their favor, and it would be optionary with 
them to claim the estate from him, or any one holding under him, with 
notice of the trust. 

If this was a case under the Code of Tennessee, the purchase would 
be void, and the infants might bring ejectment. 
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In section 3339, a guardian or next friend, in any suit for the sale of 
a minor's land, is prohibited from becoming a purchaser at the sale 
under the decree, or at any time [256] afterwards, until five years from 
the removal of the existing disabilities. 

But, we think, upon well established principles of equity existing in 
the common law, such a purchase would not be allowed to stand. It 
is an equitable maxim, that a trustee is disabled to purchase for his own 
benefit, at a sale of the trust propert3\ The principle is, that a person 
assuming a fiduciary relation towards another in regard to property, is 
bound to exercise, for the benefit of his cestui que trusty all the rights, 
powers, knowledge, and advantages of every description, which he 
derives from that position, or acquires by means of it. 

It was his duty, as the next friend of these infants, to see that this 
property sold for the highest price ; and his interest, as purchaser for 
himself, was to get it at the lowest. 

These two relations were so essentially repugnant, that a Court of 
Chancery will never allow them to be united in the same person. 

The principle is applied to any one who acts representatively, or 
whose office is to advise or operate, not for himself, but for others, and 
embraces administrators, executors, guardians, attorneys at law, general 
and special agents, assignees, commissioners, sheriffs, and all persons, 
judicial or pnvate, ministerial or counselling, who, in any respect, have 
a concern in the sale of the property of others. It extends to sales by 
public auction, and to judicial sales, as well as to private ones ; and em- 
braces all cases wherever a confidence is permitted, a duty is assumed, 
or where one person is placed in such relation to another, by the act or 
consent of that other, or by [257] the act of a third person, or of the 
law, that he becomes interested for him in any subject of property or 
business ; and hence he is prohibited from acquiring rights in that sub- 
ject, antagonistic to the person with whose interests he has become 
associated. Keech v, Sandford, and notes. Fox v. McKreth, and 
notes. Lead. Gas. in Eq. 47 to 58, 105 to 145. 

And we are not sure but that these principles apply equally to the 
purchase of defendant, William Smith, so far as these minors are af- 
fected. 

The Chancellor took this view of the case and we affirm his decree, 
with costs. 

The complainant, so far as he has not done so, will be required to pay 
defendant three-fourths of the purchase-money, including the note on 
Kendall & Wendle, with proper interest ; and, upon doing so, will be 
entitled to a deed, with covenants of warranty, from the defendants, 
for three-fourths of the land. As to the share of one-fourth, belonging 
to Milly Smith's children, the same will be restored to defendants ; and 
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if any account as to rents or improvements, as to that share, be neces- 
sary or desired, the same may be taken. 

This case is remanded to the Chancery Court at Livingston, to the 
end, that this cause may be executed. 



DICKINSON, Guardian, etc. v. CKUISE. 

Nashville, December, 1858. 

1. Slaves— At the risk of the hirer— Fraud and warrantt. The health and Ufa 
of a hired sla^e, in the absence of fraad or a warranty on the part of the owner, or his 
agent, are at the risk of the hirer. And this is so whether the slave, at the time of the 
hiring, wajs sound or unsound. The hirer is bound for the hire, although the slave die 
immediately after he gets him into possession. [Citing Wharton v. Thompson, 9 Ycrig. 
45, and cited in Coward v. Thompson, 4 Coldw. 444. But see Dement v. Scott, 2 Head, 
367.] 

S. New trial. If the verdict is wholly unsupported by the evidence, a new trial will foo 
granted. 

FROM LINCOLN. 

[258] This cause resulted in a verdict for the defendant, March- 
banks, J., presiding. The plaintiff appealed. 

BrigM^ for the plaintiff ; Kerckeval^ for the defendant. 

Wright, J., delivered the opinion of the court. 

In this cause there must be a new trial, because the verdict of the 
jury is wholly unsupported by the evidence. 

On the first day of January 1856, John M. Smith, as agent of F. A. 
Dickinson, guardian of John A. Gracy, hired a negro man, John, to the 
defendant, for that year, for $132. The negro was delivered to the de- 
fendant the next day, and soon thereafter, and during the same [259} 
month, died of typhoid fever, and rendered no service to the defendant. 

He resisted the payment of the hire, and the jury rendered a verdict 
for him. 

That the health and life of the negro after the hiring, in the absence 
of fraud or a wan-an^y on the part of the plaintiff, were at the risk of 
the defendant, is not controverted. And this is so, whether he, at the 
time of the hiring, was sound or unsound. Wharton v. Thompson, 9 
Yerg. 45. 

There is no evidence in this record of any warranty, or that the 
plaintiff, or his agent, had any knowledge of the unsoundness of the 
slave at the time of the hiring, or in any way deceived or imposed upon 
the defendant. So far from this, the contrary is clearly shown. 

There are but two witnesses who speak upon the subject, namely: 
Smith, the plaintiff 's agent, who hired the negro, and Dr. McElroy, the 
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attending physician. The latter only establishes the illness and death 
of the slave, and makes it probable that the disease of which he died 
was upon him when he was hired. The former proves, positively', that 
if he was sick at the time he hired and delivered him, he did not know 
it. That he looked as well as he ever did, and did not complain ; and 
that he had seen him chopping wood at Thomson's during the Christmas 
holidays. He further proved that the slave was not present when he 
was hired, but that defendant had seen him a day or two before ; and 
was to lose all time, and furnish the usual clothing — the plaintiff pay- 
ing the doctor's bills, if the slave become sick. 

[260] This is the amount of the proof. And we think there is no 
reasonable ground upon which to presume the verdict correct. 

The jury must have acted upon the hardship of the case, disregard- 
ing the rules of law applicable to it. 9 Yerg. 270. 

Reverse the judgment, and remand the cause for another trial. 



M. DRAPER et al. v. JAMES KIRKLAND. 
Nashville, Deoeznber, 1868. 

KJBCTME5T — VBI7UB —ACT OF 1818» CH. 173. The action of ejectment ie In its nature local, 
and must be instituted in the county where the land lies. If commenced in the wrong 
county the defendant may take advantage of it on the trial. The act of 1848, ch. 173, 
(Code, § 2810), only applies to cases where the land in dispute is situated in two or 
more counties. If the land sued for is altogether in one county, the suit must be brought 
in that county, although the grant covering it may embrace lands In another county. 

FROM PUTNAM. 

This cause was tried before Goodall, J., at the March Term, 1858. 
Verdict and judgment for the defendant. The plaintiffs appealed. 

J. P. Murray^ for the plaintiffs ; Saml. Turney^ for the defendant. 

[261] Wright, J. , delivered the opinion of the court. 

This was an action of ejectment in the Circuit Court of Putnam county, 
and the writ and declaration were executed and served upon defendant 
in that county, where the cause was tried. But the land iii dispute, 
claimed and occupied by the defendant, lies entirely within the county 
of DeKalb, but is embraced within a grant of 5,000 acres to the plain- 
tiffs, which lies partly in both of those counties. 

The Circuit Judge held the suit could not be maintained in Putnam 
county. In this there is no error. 

At the common law this action is in its nature local, and must be 
brought in the county where the land lies. If commenced in the wrong 
county, the defendant may avail himself of it on the trial. Hathorne v, 
Haines, 1 Greenl. 238. 
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This rule of the common law, as applicable to this case, is unchanged. 
The act of 1848, ch. 173 (Acts 1847-48, page 280), only applies where 
the tract of land in dipute lies in two or more counties, and can have 
no application to a case like this. 

The oath taken by the defendant in forma pauperis^ as a substitute 
for the bond for costs, upon being permitted to defend the action, is a 
substantial compliance with the law, and the Circuit Judge decided 
right in so holding. 2 Meigs* Dig. 826. 

The judgment is affirmed. 



THOS. J. DRAPER, Administrator of Goodall, v. THE 

STATE, for the use of McLellan. 

Nashville, December, 1868. 

1. Sheriff— What amounts to a PAYME^'T. A sheriif orottaer collecting officer has no 

power to receive anything in satisfaction of a claim placed in his hands for collection bnt 
money, or bank-notes circulating as such, without authority from the plaintiff. A pay- 
ment in any other way is no satisfaction of the judgment, and the plaintiff may proceed 
against the debtor. ' 

2. Same — Is liable to the plaintiff — Deputy. The officer, however, would have no 

right to inalkC this objection in a proceeding against him. His liabiliiy would be the same 
as if he had received the money. And upon principle, an officer would be bound to the 
same extent, by the act of his deputy. [Cited in Bigsby v. Walter, 7 Coldw. 150, and Wolfe 
17. Tyler, 1 Heisk, 317.] 

3. Same — Sureties not bound. Sureties are only bound for the official acts of their prin- 

cipal, and may go behind the act and test their liability by the real transaction. They 
nuiy show that the act complained of was outside of, and not authorized by his office. If 
so, they are not liable. 

4. Judgment —Cannot be set aside as to one and stand against others. A judg- 

ment cannot bo divided. If it is correct against one party, but erroneous as to others, it 
cannot be affirmed as to him, and set aside as to the others. There must be a general 
reversal. [But see Sherill v. Goodman, 3 Humph. 419, and Union Bank v. McOleary, 9 
Humph. 98.] 

FROM JACKSON. 

Verdict and jiidgiQent for the plaintiff, at the July term, 1858, Gar- 
denhire, J., presiding. The defendants appealed. 

Quarlea and J, P, Murray ^ for the plaintiff in error. Denton^ for the 
defendant in error. 

[263] Caruthers, J., delivered the opinion of the court. 

Goodall was the sheriff of Jackson county, and Galbreath his dep- 
uty. McClelland placed sundry claims in the hands of the latter for 
collection, and among which was one for thirty- two dollars against Ben j. 
Fox, to which case alone this controversy is confined. Galbreath ob- 
tained a judgment againt Fox and receipted him for the amount, but 
failed to pay over the money ; and this suit was brought upon the offi- 

U8 



DRAPER V. THE STATE. 263-265 

cial bond of Goodall, after his death, against his administrator and the 
sureties in his bond. A verdict was had for $24, and judgment ren- 
dered against all the defendants, and an appeal in error, by all, to this 
court. 

Some technical objections are taken to the bond, the formality of its 
execution, and the record of the County Court, which need not be 
noticed. 

But an objection presents itself in the record of a more formidable 
character. The claim upon Fox was not collected in money, although 
he entered his receipt upon the docket in general terms. The fact was, 
as explained by Fox, who was examined as a witness, that he had an ac- 
count or claim against the officer, Galbreath, for nearly the same 
amount, and about the time the stay expired, that was taken in extin- 
guishment of the judgment. If a sheriff, or clerk, receive any thing else 
but money on a judgment, or otherwise, in their offices, it is not binding 
upon the parties for whom they are acting ; it is no satisfaction of the 
judgment., and the plaintifi may proceed on it as before. In such a 
case the defendant may be made to pay it again. The officers receiving 
property, or anything but money, or bank-notes circulating [264] as 
such, in the absence of instructions, are acting out of their line of duty 
— as individuals, not officers — and their securities are not liable. 
Liytle V. Etherly, 10 Yerg. 389 ; 5 Humph. 18. There is no principle 
better settled than this. 

The officer, however, would have no right to make this objection in a 
proceeding against him. His liability would be the same as if he had 
received the money ; it would not do to allow him to dispute his own 
act, or defend himself upon the ground that he acted without authority, 
or in violation of his duty. And, we think, upon principle, an officer 
would be bound to the same extent by the act of a deputy. But the 
sureties may go behind the ^ct, and test their liability by the truth of 
the case and the real transaction. Being only bound for the acts of 
their principal in his office, they may show that the act complained of 
was outside of his office, and not authorized by it. In this case, then, 
the sureties of Goodall are not liable, and the verdict and judgment 
against them are erroneous. The court charged the law correctly on 
this point, but he was not sufficiently explicit. He charged that the 
sureties would be liable if money was collected ; but if the receipt was 
given without that, but on discharge of an adverse claim against the of- 
ficer, that is, whether he got the money or not, the principal would be 
bound ; so we hold, but in the last case the surities are not liable. This 
he did not say, but it shovld have been inferred. For this we would 
not reverse, as the Judge was not asked to give more explicit. instruc- 
tions, and there is no error in what he did say. Yet we must necessar- 
ily, reverse the judgment, because there is no [265] proof making a 
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case that would authorize a verdict against the sureties, but it is all the 
other way. The verdict is right against the administrator of Groodall, 
but it is joint, and we know of no law by which we could set it aside as 
to some of the defendants, and affirm as to others. 
So there must be a general reversal, and a new trial. 



JONATHAN FORD v, B. W. THOMPSON. 

Nashville, December, 1858. 

1. Consideration— Failure and want of— Cross -action— Act of 1856, ch. 71 — 

Code, sec. 2918. By the act of 1856, ch. 71, which, in substance, is incorporated into the 
Code, $ 2918, a defendant may, by way of defence, avail himself of any matter arising out 
of the plaintiff 's demand, for which he is entitled to recover in a cross action. He may, 
also, avail himself of any matter g^wing out of the original consideration of any writ- 
ten instrument, whether with or without seal, for which he is entitled to maintain a 
cross-action. So held where the suit was on a note given for the price of a slave sold 
with warranty of soundness, and the defence was that the 8lav§ was unsound. [Cited in 
McLean v. Houston, 2 Heisk. 42, and Harkleroud v. Nave, 1 Leg. Hep. 277.] 

2. Same — Same — Defence in the hands- of an assignee. The right of defence esdsts 

equally against the assignee of the original party, when the demand has passed into his 
hands, subject to the equities by which it was affected in the possession of the assignor. 

« 

FROM GILES. 

This cause was tried before Martin, J., and resulted in a verdict for 
the plaintiff. The defendant appealed. 

[266] Walker and Broivn, for the plaintiff in error ; Jones and Wardy 
for the defendant in error. 

McKiNNEY, J., delivered the opinion of the court. 

This was an action of debt brought by Thompson, as assignee for a 
note under seal, for $350, executed by Ford to one Barrett. The de- 
fence was a failure and want of consideration. 

« 

The note was given as part of the price of a female slave, sold by 
Barrett to Ford, with a written warranty of soundness, and of good 
title. The note was assigned after it fell due. 

On the trial, the defendant, Ford, proposed to prove that the slave 
was deceased and unsound at the time of the sale ; and also offered to 
read the bill of sale made to him by Barrett, warranting the title and 
soundness of the slave ; but the court refused to admit the evidence. 
He likewise offered to read a certified copy of a deed of trust executed 
b}" Barrett, sometime prior to the sale of the slave to defendant, by 
which said slave had been conveyed to a trustee for the indemnity of a 
creditor of Barrett's ; but this was also refused by the court. 

It seems that the court refused to admit the evidence on the ground, 
'Hhat the defendant still had said slave in his possession, and had not 
been disturbed in the possession of the same." 
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The exclusion of the evidence was erroneous in every view of the 
case, but more especially so in view of the act of 1856, ch. 71, the sub- 
stance of which has been [267] incorporated into the Code, sec. 2918 ; 
and to this latter view of the case we will confine ourselves. By this 
statute, the defendant may, by way of defence to the action, avail him- 
self of any matter arising out of the plaintiff's demand, for which he 
would be entitled to recover in a cross-action. He may also avail him- 
self, in like manner, of any matter growing out of the original consider- 
ation of any written instrument, whether with or without seal, for which 
he would be entitled to maintain a cross-action. 

And this right exists equally against the assignee of the original party, 
where the demand has passed into his hands subject to the equities by 
which it was affected in the possession of the assignor. 

Under these express statutory provisions it is clear that the evidence 
offered was admissible, either to establish a partial, or total failure, or 
want of consideration. ' 

Judgment reversed. 



EGBERT P. DONNELL, Administrator ^ v. JOSIAH DON- 
NELL. 

Nashvillei Deoember, 1858. 

CriFT— Inter yivos. Ohoses in action and money are the subject of a valid donation inter 
vivos. An endorsement, or mere delivery accompanied by words of donation, will be 
sufficient to pass the title, and vest in the donee a property in them. 

FROM WILSON. 

Decree for the defendant, at the July term, 1858, Ridley, Chancellor, 
presiding. The complainant appealed. 

[268] Martin^ Head and Turner^ for the complainant ; Stokes and 
Ouild^ for the defendant. 

Wrioht, J., delivered the opinion of the court. 

This is a bill filed by the complainant, as the administrator of Robert 
Donnell, for the recovery of certain notes and money in the possession 
of the defendant, which, it is alleged, belong to the estate of the intes- 
tate. 

The defendant claims the notes and money as a gift from the intestate, 
•who was his brother. 

The bill attacks the defendant's title upon the ground that no gift was 
made ; and if made, that it was obtained from the intestate, whose mind 
had become so impaired as to be incapable of business, by fraud ^nd 
undue influence. 
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It is alleged that the endorsemeDts of the intestate to the defendant^ 
upon the notes held by him, were fraudulently obtained by him ; and in 
the proof taken by complainant, he attempts to establish that these en- 
dorsements were, in fact, never made by the intestate. 

It is shown that the intestate, who was never married, lived with de- 
fendant for some years previous to his death, and was nursed and taken 
care of by him. 

It is also shown that defendant had access to his papers and money* 
And though the intestate had been attacked with paralysis, he was^ 
nevertheless, a man of strong will and intellect, who acted for himself, 
and looked closely after his interest. 

Much proof has been taken on both sides, but we do not deem it 
necessary to revive it in detail. 

[269] We think, from the entire record, it is established that the in- 
testate was of sound mind, and entirely competent to make to defendant 
the gifts set up in his answer. 

Indeed this is not seriously questioned, and cannot be. 

Moreover, the proof shows, to our satisfaction, that the endorsements^ 
in the name of the intestate upon the notes claimed by the defendant, 
are authentic, and were made by him, and intended as gifts from the in- 
testate to defendant : and that defendant is entitled to both the notes 
and money claimed in his answer, as gifts from the intestator. In so 
holding we carry out the declared purpose of the intestate. 

His hand-writing and signature to the endorsements are proved by 
many witnesses ; and that he had made the giftSj he declared to several 
witnesses whose testimony is in the record. 

The proof extends to the money as well as the notes claimed by de- 
fendant. 

It not only shows a purpose to give^ but that the gift had been actually 
executed. 

Indeed, upon reading the bill, it is manifest it was not seriously in- 
tended to call into question the fact that Robert Donnell had made the 
endorsements. 

The case is put upon his want of capacity, and that advantage had 
been taken of him by the defendant. 

But there is no reason to suppose that he was, in any way, improperly 
influenced or imposed upon. 

We have, then, particular and specific proof of the gifts; the declar- 
ations of the intestate that he had given the money and notes by name, 
and had endo7'sed them. [270] Most of the notes are filed, and the 
endorsements of the intestate found upon them and established by the 
weight of the proof. ' 

In opposition to this, complainant has filed a mass of proof showing 
that defendant did not claim those notes after the date of the endorse - 
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ment, but treated them, as well as the money, as the property of the 
intestate, down, almost, to the period of his death. 

And it must be admitted that this proof is very strong against the de- 
fendant. 

On the other hand, he alleges that he pursued this course because it 
was the wish of his brother that he should do so. And he shows that he 
did frequently speak of these gifts. 

Strong as is the complainant's proof, we do not think it sufficient to 
overturn the evidence for the defendant. 

We feel constrained to hold that the gift in favor of defendant is es» 
tablished. Brunson v. Brunson, Meigs, 630. 

Decree affirmed. 



THE STATE v. WILLIAM CLENNY 

Nashville, December, 1868. 

Criminal law— Plea of former conviction— Replicatioit. The plea of a former 
conviction before a Justice under the small offence law, to an indictment for a misde- 
meanor is good, without the averment that the trial and conviction before the justice 
were not fraudulent and intended to shelter the defendant from the punishment due his 
offence. If the state intends to rely upon any such thing to avoid the force of tlie plea^ 
it must be put in issue by replication. [Cited in Mikels v. The State, 3 Heisk. 826.] 

FROM WHITE. 

[271] The defendant was indicted for an assault and batter3^ He 
plead a former conviction before a justice of the peace. To this plea 
the Attorney-General put in a demurrer, which was overruled by the 
court. Gardenhire, J., presiding. The State having declined to reply 
to the plea, the defendant was discharged. The State appealed. 

Sneed^ Attorney-General, for the State ; Colma, for the defendant. 

Wright, J., delivered the opinion of the court. 

The defendant was indicted in the Circuit Court of White count}', at 
the September term thereof, 1857, for an assault and battery upon one 
J. W. Mitchell. 

To this indictment he pleaded a former conviction before William 
Clayton, a justice of the peace of said county. 

To this plea the Attorney-General, on the part of the State, demurred. 
The Circuit Court overruled the demurrer, and the State declining to 
plead further, the defendant was, by order of the court, discharged. 
From this judgment the State appeals. 

[272] It is now argued that the plea is bad, because it does not aver 
that the proceeding before the justice was not had by the procurement 
of the defendant ; in other words, that the trial and conviction before 
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the justice were not fraudulent and intended to shelter the defendant 
from the punishment due his offence. 

We are of opinion that the plea was good without this averment. No 
statute upon the subject requires that this plea should be so drawn, and 
we are aware of no decisioh that goes this length. We do not under- 
stand, that at common law, either in civil or criminal proceedings, where 
a former judgment or conviction were relied on as a defence, that the 
plea should negative the existence of fraud. 

It is true that, to render the conviction before the justice of any avail 
as a defence, it must be free of fraud or collusion. But if the State 
intend to rely on any such thing to avoid the force of the plea, it must be 
by replication. State v, Colvin, 11 Humph. 599; State v. Lowry, 1 
Swan, 34 ; State v. Epps, 4 Sneed, 552. 

Judgment affirmed. 



WILLIAM WOODFOLK v. WILLIS CORNWELL. 

Nashville, December, 1858. 

BouNDART — Re-marking — Case in judgment. A party cannot, by an ex-parte survey 
and marking of the lines, fix the boundary of his land different from that called for in 
his deed. Thus, in 1809, the plaintiff and his vendor surveyed and marked the lines of 
the land claimed by him. This survey was made without the knowledge of the adjoin- 
ing owners, and was a departure from the calls of the deed. It is held that the deed 
controlled the boundary, and that the plaintiff is not entitled to hold the land included 
by his survey. 

FROM JACKSON. 

[273] Tliis cause was heard before Goodall, J., at the March term, 
1858. Verdict and judgment for the defendant. The plaintiff ap- 
pealed. 

Meigs and Quarles^ for the plaintiff ; File and J. P. Murray^ for the 
defendant. 

McKiNNEY, J., delivered the opinion of the court. 

This was an action of trespass quare clausum f regit. The question 
presented for our determination is, mainly one of boundary. 

The plaintiff claims, under a conveyance from the heirs of Hardy 
Murfee. The proof shows, that on the 13th of October, 1791, one 
Harney, who was the grantee of a tract of 7,200 acres, from the State of 
North Carolina, conveyed to H. Murfee 1,440 acres Ipng in the south- 
west corner of said grant. Said conveyance calls to begin $it a large 
sugar tree, the southwest corner of the Harney grant ; thence along the 
line of said grant north, 792 poles ; thence east 291 poles ; thence south 
792 poles, to Harney's line ; thence west, with his line, 291 poles, to 
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the beginning. On the 10th of October, 1808, H. Murfee, by a memo- 
T&ndum in writing, [274] contracted to sell said land to the plaintiff, 
Woodfolk ; and after , the death of said Murfee, to wit, on the 23d of 
October, 1828, his heirs made a conveyance in pursuance of said con- 
contract made by their ancestor. This conveyance pursues, precisely, 
the calls of the deed from Harney to Murfee, above set forth, no object 
or land-mark being called for, except the large sugar tree, the begin- 
ning corner, which is described as a corner of Harney's grant. 

The proof shows, that in 1809, Hardy Murfee and the plaintiff pro- 
cured a survey to be made of the 1,440 acres above described. This 
survey was made, as it seems, at their own suggestion, without the 
knowledge or concurrence of the adjoining owners. -They commenced 
at, what was assumed by them to be, the sugar tree called for as the 
southwestern corner of the Harney grant, and run and marked the sev- 
eral lines, according to the coui*ses and distances called for in the deeds 
from Harney to Murfee, and from the heirs of the latter to the plaintiff. 
And the plaintiff insists, that by this survey and marking of the lines, 
the location and boundaries of said land were definitely fixed as against 
all persons. This is denied on the part of the defendant, who alleges 
that said survej'' was an entire departure from the true calls of the deeds 
from Harney to Murfee, and from the heirs of the latter to plaintiff. 
Tlie defendant insists that the sugar tree, the southwest corner of the 
Harney grant, and the beginning corner of his conveyance to Murfee, 
stood perhaps 100 poles west of the sugar tree, at which the plaintiff's 
survey was commenced. 

If the sugar tree claimed by the defendant be the [275] true begin- 
ning of the 1,440 acre tract, then, to run the lines according to course 
and distance from that point, the land upon which the alleged trespass 
was committed is not covered by the plaintiff's conveyance, but it is 
otherwise, if the sugar tree claimed by the plaintiff is to be regarded as 
the corner. 

The first question, then, is a simple question of fact: Which is the 
southwest corner of the Harney grant? The jury established the cor- 
ner as claimed by the defendant ; and all we need say upon this point 
is, that notwithstanding the conflicting and contradictory character of 
the proof, we think the decided preponderance is in support of the ver- 
dict. 

The next question is, whether the instruction to the jury was correct? 
The court, in effect, charged that the plaintiff was entitled to the land 
covered b}' his deed from Murfree's heirs. But that for an alleged 
trespass on land, outside of the proper boundary of the deed, though 
within the boundary fixed by the survey made in 1809, the plaintiff 
could not recover. This instruction, with reference to th^ facts of this 
particular case, we think was correct. 
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It will be borne in mind, as before remarked, that the calls of the 
deed to the plaintiff, are identical with the calls of the conveyance from 
the grantee to Hardy Murfree, in 1791. In both deeds the l,440-acr& 
tract is bounded, on the south and west, by the lines of the original 
grant to Harney, and by these lines the location of the land must be 
fixed ; for, it will be observed, the isolated question for our determina- 
tion upon this record, is the proper location and boundary of said tract. 

If, in truth, the southwestern corner of the grant, [276] which wa» 
made the beginning of the 1,440 acres, was an established comer, was 
it competent to the plaintiff or his vendor, by an ex parte survey in 
1809, to depart from that corner and the line called for in the deed, 
running thence mth the line of the grant 792 poles, and to establish & 
new corner and line 100 poles east of the new corner and western 
boundary of the tract? We think not. And the parties tliemselves 
seem to have so regarded it; for the conveyance from Murfree' s heirs 
to the plaintiff does not purport to be based upon the survey of 1809. 
It does not pursue the marked lines then made. But, on the contrary^ 
exactly conforms to the call of Harney's conve3^ance. Whether or not 
the plaintiff, if his conversance had pursued the survey of 1809, could 
have been regarded as entitled to hold the land included therein, upon 
the facts of this case, is a question not presented b}' this record, and 
we express no opinion upon it. 

Judgment affirmed. 



JOHN W. WOODSON et al. v. JEREMIAH SMITH et al. 

Nashville, December, 1868. 

1. Deed of gift — Construction. The h<a>«ndum of the deed is, " To hare and to hold the 
said five negroes and their increase to the said George A. Lucas and Peter W. Lncas. 
and the heirs of her" (the donor's) " body, if any there be; to the solo use of the said 
George A. Lucas and Peter W. Lucas, and the heirs of her body, if any there be after the 
said Sally E. Lucctf death.** By this deed the donor reserved the possession and services 
of the slaves during her own life, vesting in the donees a present title to them, but post- 
poning their right to the beneficial use or possession of said slaves until her death. 

9. Statute of limitations — Adverse possession. The possession of slaves by the 
tenant for life, is in perfect harmony with, and incapable in law of becoming adverse to 
the rights of the remaindermen. The possession of a purchaser of the lifee- state is pre- 
cisely similar to the possession of his vendor, and he cannot acquire a valid title, as 
against the remaindermen, to the slaves, by an adverse holding,. Neither will the statute 
of limitations commence running until the death of the tenant for life, because the right 
of the remaindermen to the possession of the slaves, did not sooner accrue to them. 

3. Chancery practice— Reference to the master. According to the established 
course of chancery practice, the question of title to slaves is a proper matter for the deter- 
ination of the Chancellor. It is not a proper matter of references to the master. 
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FROM SMITH. 

[277J Ridley, Chancellor, pronounced a decree for the complainants, 
and ordered an account to be taken by the clerk and master. The de- 
fendant, Smith, appealed. 

Stokes^ Head^ and McLain, for the complainants ; Fite^ for the de- 
fendant, Smith. 

McEiNKET, J., delivered the opinion of the court. 

The complainants seek to recover certain slaves in the possession of 
the defendant, claimed by him as his property. 

The principle question in the cause, arises upon the construction and 
e£fect of a deed of gift of several slaves, made by Sally E. Lucas, on 
the 31st of August, 1812, [278] to her two sons, George A. and Peter 
W. Lucas, and to any after-born heirs of the donor, if any should be 
born. The habendum of the deed, upon which the question arises, is 
as follows: ^^ To have and to hold the said five negtx}es and thMr in- 
•crease, to the said George A. Lucas and Peter W. Lucas, and the heirs 
of her " (the donor's) ** body, if any there be, to the sole use of said 
George A. Lucas and Peter W. Lucas, and the heirs of her body, if 
any there be, after the said Sally E, Lucas* death.** 

It is insisted for the defendant, that the latter words, which purport 
to reserve a life-interest in the slaves to the donor, are void as being re- 
pugnant to the absolute gift of the slaves previously made to the 
donees. 

We do not concur in this conclusion. It seems to us that the instru- 
ment is pei-fectly consistent and intelligible upon its face. It is clear, 
that while the donees are vested with a present title to the slaves, their 
right to the beneficial use or possession of them was not intended to 
take effect until after the donor's death. She intended to reserve the 
possession and services of the slaves during her own life. This it was 
lawful for her to do. And the words employed to express such inten- 
tion, are explicit, and amply sufiScient to effect the end in view. We 
hold, therefore, that the beneficial use and possession of the slaves was 
in the donor for life, and did not pass to the donees until her death. 

From that position just announced, it follows, of course, that the 
-defendant cannot avail himself of his adverse possession of the slaves 
in conti'oversy. The defendant's purchase of the slave Fanny, (one of 
the [279] five slaves included in the deed of gift), could have no 
other effect than to vest him with the life-interest of the donor in said 
slave. He was, as to said slave, in effect, placed in the shoes of the 
donor; and his possession was, a^ respects the donees, precisely similar* 
to the possession of the donor of the remaining slaves named in the 
deed ; that is, a possession in perfect harmony with, and incapable, in 
law, of becoming adverse to the rights of the donees during the contin- 
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nance of the life-interest of the donor. Until the death, of the donor, 
the right of the donees to the possession of the slaves did not arise ; 
and for this reason, also, the statute of limitations could not sooner 
attach. 

The objections to the registration of the deed of gift, are not well 
founded. The defects are cured by positive legislative enactment. 

The defendant, we think, by virtue of his purchase and conveyance 
from Sloan and wife, is vested with their interest in the slave Fanny and 
her increase. 

The allegation of the bill, that complainant J. W. Woodson had ac- 
quired, by purchase, the interests of some of the other claimants of the 
slaves sued for, is not suflSciently supported by proof. 

The truth of this allegation was a matter proper for the determination 
of the Chancellor,* of which full and satisfactory proof ought to have 
been made. It is not a matter of proper reference to the master, ac- 
cording* to the established course of a Court of Chancery. And for this, 
irregularity the decree will be reversed, and the cause remanded, with 
leave to supply any omissions or defect of proof, upon any of the ques« 
tions in the cause, if deemed necessary by the parties. 



THE STATE v. SAMUEL COWAN et al. 

Ncuahville, December, 1868. 

1. CHIMINALLA.W — Indictment— Finding of the grand jury. The grand jury cannot 

find a part of the same change to be true and another part false, bat mast either maintain 
or reject the whole. Therefore, on an indictment for murder they cannot And a true biU 
for mantiUxaghter. [Citing The State v. Wilhite, 11 Humph. 602.] 

2. Same— Same— Same — When different counts. This rule does not extend to an 

indictment joining different counts, as each count is regarded as containing a distinct- 
charge. 

8. Same- Same- Same— Grand jury under the control of the court. The grand 
jury are under control of the court. It is the province and duty of the court to see that 
the. finding is proper in point of law, and if not the court may recommit an improper or 
imperfect finding, and may, if necessary, exercise the power of compelling a proper dis- 
charge of duty on the part of the grand Jury. 

4. Same — Duty of the grand jury. The grand jury may safelj', as a general rule, act 
upon the presumption that the law officer of tbc government has investigated the facts,, 
and described the offence properly in the indictment, and their duty is simply to enqaire 
whether or not a primafacie case is made out, as charged in the indictment. 

FROM DAVIDSON. 

[280] Upon motion of the defendants, the court, Turner, J., pre- 
siding, quashed the indictment. The State appealed. 

Sneecl, Attorney-General for the State; , for the de- 
fendants. 

McKiNNEY, J. , delivered the opinion of the court. 

158 



CANNON V. TRAIL. 281,282* 

[281] At the September term, 1858, of the Criminal Court of David- 
son, an indictment for murder was preferred against the defendants, 
which was returned with the following endorsement on the back thereof r 
" The grand jury find a true bill for manslaughter.!' On motion of the 
defendants the court quashed the indictment, and the Attorney-General 
appealed in error. 

The rule seems to be well established, that the grand jury cannot find 
one part of the same cJiarge to be true, and another part false, but must 
either maintain or reject the whole. And, therefore, on an indictment 
for murder they cannot find a true bill for manslaughter. This is cer- 
tainly a very technical rule, but the current of authority is in support of 
it. 1 Chitty's Cr. Law, 2 ; 1 Russ. on Cr. 312 ; 1 Arch. Cr. Pr. (by 
Waterman), 98 to 104, note 5: 11 Humph. 602. The rule, of course^ 
does not extend to an indictment joining different counts, as each count 
is regarded as containing a distinct charge. 

The finding of the grand jury, in the present case, was certainly im- 
proper and ought not to have been received by the court. It is not the 
province of the grand jury to ascertain, or determine the exact grade of 
the criminal act (in crimes that admit of degrees) of vhicb the accused 
is charged in the indictment. This remains for the petit jury, charged 
with his trial, under the control and instructions of the court. 

If a homicide is established, the grand jury may safely, as a general 
rule, act upon the presumption that the law officer of the government 
has investigated the facts, and described the offence properly in the 
indictment ; and their duty is simply to inquire whether or not a prima 
facie case is made out as charged in the indictment. 

The grand jury are under the control of the court. And it is the 
province and duty of the court to see that the finding is proper in point 
of law ; and if not, the court may recommit an improper or imperfect 
fi.nding, and may, if necessary, exercise the power of compelling a 
proper discharge of duty on the part of the grand jury. Arch. Cr. Pr» 
98 to 104, note 5. 

But, as the court was not called on to exercise this authority, error 
cannot be predicated of the judgment quashing the indictment. 

Judgment affirmed. 



LETSY CANNON v. FRIAK TRAIL. 

Nashville, December, 1868. 

Stay or execution— Ordbr por stay. Written authority to the justice to enter the 
party's name as stayor, must upon its face, cx)ntain such reference to and description 
of the judgment, the execution on which is intended to be stayed, in some one or more 
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particulars, as withoat her aid of extrinsic evidence will render it reasonably certain that 
the judgment referred to in the written authority is the identical judgment to which the 
stayor intended to become surety. 
2. Same —Extrinsic EviDEycE. When the written authority thus indicates the judgment 
with reasonable certainty, extrinsic evidence is admissible to aid the defective descrip- 
tion and identify, with more certainty, the judgment referred to in the order. [Citing U 
Humph. 618, 0S7; 3 Humph. 536.] 

t. Same— Case in Judgment. The defendant executed the following writing; "Mr. Gal- 
breath, Esq. You may set my name as stayor to a debt against John M. Warner, for 
about four hundred dollars, in favor of Letsy Cannon, in the hands of C. A. Warner. 
July 20th, 1877 " F. TRAIL, [seal.] " 

It is held, that this is specific enough to authorize the introduction of parol evidence to 
aid the defective description, and, if properly identified, the pai'ty would be bound as 
stayor. 

FROM BEDFORD. 

[283] This case was tried at the August term, 1858, of the Circuit 
Court, Davidson J. , presiding. Verdict and judgment for the defendant. 

The plaintiff appealed. 

Keeble and Buchanan^ for the plaintiff ; Wisener and CaldweUy for the 
•defendants. 

Wright, J., delivered the opinion of the court. 

On the 11th of July, 1857, Wm. Galbreath, a justice of the peace of 
Bedford county, rendered a judgment in favor of Letsy Cannon against 
John M. Warner, as principal, and John W. Rutledge and R. P. S. Kim- 
bro, as endorsers, for $470.86 and costs. 

On the 20th day of the same month, F. Trail, the defendant in error, 
wrote and handed to said Warner the following instrument : 

^^Mr. Galbreath, Esq. You may set my name as stayor to a debt 
against John M. Warper for about four hundered dollars, in favor of 
Letsy Cannon, in the hands of C. A. Warner. July 20th, 1857. 

*'F. Trail, [seal.]" 

The plaintiff proved by Wm. Galbreath, the justice who rendered the 
judgment, that John M. Warner brought [284] him the above oMer, 
and that with the consent of Letsy Cannon, the plaintiff, he received it 
and entered said Trail as stayor to the judgment. 

This order was the only evidence of Trail's consent to be the stayor. 

The plaintiff offered to prove by C. A. Warner, that he was the deputy 
fiheriff of Bedford county, and that the note upon which said judgment 
was rendered, was placed by the plaintiff in his hands to collect ; that 
he took out the warrant against the maker and endorsers, and returned 
the same to William Galbreath, for trial, and that he had no other debt 
against said John M. Warner in favor of the plaintiff ; and, b}' said Gal- 
breath, that there was no other judgment in favor of the plaintiff against 
John M. Warner, rendered by him. 

But the Circuit Court rejected this evidence, and held the order to be 
Invalid and insufficient upon its face, and that extrinsic testimony could 
not be received to aid it, so as to bind the defendant. 

In this we think the Circuit Court erred. 

160 



CANNON V. TRAIL. 284-286 

The cases of Barr v. McGregor and Rhodes v. Chappell, 11 Humph. 
518-527, establish the principle, that if the description of the judg- 
ment to be stayed be not full, extrinsic exidence may be received to aid 
the defective description. But that the written authonty to the justice 
must, upon its face, contain such reference to, and description of the 
judgment, the execution on which is intended to be stayed, in some one 
or more particulars, as without the aid of extrinsic evidence, will render 
it reasonably certain that the judgment refeiTed to in the written au- 
thority is the identical judgment to which the stayor intended to become 
surety. 

[285] But that parol evidence can be of no avail to establish that 
the written authority was intended to apply to a judgment to which the 
writing upon its face, in no one ceitain and distinctive particular, 
relates. 

An application of these rules to the authority in the present case, and 
the extrinsic evidence given and proposed to be given, and excluded by 
the court, will, we think, show that the defendant in error was bound as 
stayor in the case. 

The authorit}' was certainly not void upon its face. 

It described the debt as about four hundred dollars, in favor of Letsy 
Cannon against John M. Warner, in the hands of C. A. Warner ; and, 
evidently, referred to a debt in judgment, or to be put in judgment, be- 
fore a justice of the peace by the name of Galbreath ; for it can have 
no other meaning. 

Now, who would say that if the extraneous evidence had shown a state 
of facts corresponding in every particular with this written authority, in 
the persons, amount, and justice referred to, it was invalid as an au- 
thority? We think no one. 

The question then is, does the extrinsic evidence sustain the descrip- 
tion in the written authority with sufficient certainty. And we think it 
does. 

In the two cases before referred to, there was no reference whatever 
in the writing to the amount of the debt or judgment to be stayed. 
Here it is described as about four hundred dollars ; and it is shown by 
the proof to be $470.86. This latter sum, we think, may be embraced 
within the former. In Brown v. Weir, 5 Serg. & R. 401, where a debt 
was described in an assignment as about $11,000, which was, in fact, 
upwards [286] of $13,000, it was held the trust included the latter 
sum. See, also, the case of the Dedham Bank v. Richards, 2 Mete. 
105 ; Burrill on Ass. 252. 

Here the plaintiff, Letsy Cannon, and the defendant, John M. War- 
ner, are accurately described. 

The judgment is shown to have been before William Galbreath, a 
justice of the peace of Bedford county, and that there was no other 
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judgment or justice to which the writing could refer. And it is also 
further identified by the fact that this claim was in the hands of C. A. 
Warner, a deputy sheriff of Bedford county, for collection. 

But it is said, that though the debt was against John M. Warner, 3'et 
it was also against tiyo additional parties, to wit, Rutledge and Eimbro, 
not mentioned in the authority. This is true; but they were merely 
endoroers, and he the principal debtor. And, besides, he could stay it 
without them ; and it was, no doubt, regarded as his debt. MoreoTer, 
this objection is held in Dilliard v. Askew and Lancaster, 3 Humph. 536, 
to have nothing in it. 

It is next objected that the judgment was rendered the 11th, and the 
authority for the stay is on the 20th of July. But a judgment may be 
stayed at any time before it is paid, or execution issued, by the plaintiff's 
consent. 10 Humph. 272. 

It is finally said, the authority upon its face refers to a debt not in 
judgment, in the hands of C. A. Warner, and that, in fact, this debt 
was then in judgment, and not in the hands of Warner, and so not within 
the authority. But this is not the true construction of the authority. 
It evidently embraced the debt, [287] whether in judgment or not. 
And we know that when a claim is placed with an officer for coUectioD, 
it is liniversally understood to remain in his hands and under his manage- 
ment, until the money is collected and paid over to the creditor. 

We think, therefore, that it appears with sufificient certainty that this 
was the judgment which the defendant in error. Trail, intended to stay. 

Judgment reversed, and cause remanded. 



HENRY D. THOMPSON v. WILLIAM CLENDENING. 

Naahville, December, 1858. 

1. Skduction—Evidencb— Statute of limitations. On a trial for seduction, evidenoe 
of a criminal connection between the daughter and defendant, is not limited to the period 
of three years from the commencement of the suit. I'he whole of the party's intercourse 
with the person seduced, and all the circumstances of the case are to be regarded ae an 
entire transaction, and are admissible as evidence, as well as in view of the question 
whether the defendant is the father of the child, as to show the extent of the injoxy in 
aggravation of the damages. 

S. Same— Same— Chabacter of the person seduced. Evidence of the general char- 
acter of the person seduced is admissible, but this inquiry must be restricted to her gen- 
eral reputation as to chastity at the Ume of and prior to her seduction. 

3. Same— Same — Plaintiff's character. When the father sues for the seduction of his 
daughter, it may be shown that he is a man of profligate character and dissolute habits. 
This, however, must be done by evidence of his general reputation, and not by proof of 
particular instances. 

i. Same — Same —Character of the plaintiff's family. The reputation of a particnlar 
member of the plaintiffs family, other than the plaintiff or the person seduced, cannot 
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be enquired into; but the fc^neral reputation and standing of the family may be shown 
by the plaintiff with a view to enhance, or by the defendant to diminish, the damages. 

O. Nswtrial—Practicb— Examination of witness after commencement of the 
ARGUMENT. After the evidence is closed and two arguments made on each side, the 
admission of a material witness is, perhaps, an exercise of discretion, scarcely to be vin- 
dicated by the most liberal practice ; and if, on a motion for a new trial, disclosures are 
made materially affecting the credibility of such witness, and the verdict i& excessive, it 
should be set aside and a new trial granted. 

FROM 8UHNEB. 

[288J This cause was tried at the October term, 1858, before Turner, 
J. A motion for a new trial having been overruled, the defendant ap- 
pealed. 

Smithy Winchester y BcUe^ and Solomon^ for the plaintiff in error; Head 
and Turner^ for the plaintiff in error. 

1. The court was requested to charge, '' that as the statute of limita- 
tions was pleaded, the jury could not look to any evidence of seduction 
or illicit intercourse by the defendant with the daughter, prior to three 
jears next before the bringing of the suit, in aggravation of damages." 
The court refused so to charge ; and stated to the jury upon this plea, 
that if they ^^ shall find that there was adulterous intercourse obtaining 
between the defendant and Latitia Glendening, running through a space 
of more than three years, then the whole space of time may be looked 
to, not only as evidence for the purpose of ascertaining, w hether the de- 
fendant was the father of the child, but also may be looked to for the 
purpose of aggravating the damages." [289] Seduction is the ^^ crime 
of persuading a female, by flattery or deception to surrender her chas- 
tity." Criminal connection may take place without seduction, and if 
reduction be not proved, damages for it should not be given. Sedgw. 
on Dam. 543 ; Hill v. Wilson, 8 Blackf. 128. If the seduction took 
place more than three years before the suit was brought it certainly could 
not be looked to in fixing the measure of damages. If this were so the 
statute would afford no protection. The loss of servicers the gravamen 
of the action, but the seduction the real cause. If the seduction occur- 
red more than three years before the suit was brought, it certainly is not 
Admissible in aggravation of the damages. 

2. The court refused to permit evidence of the general bad character 
of the daughter of the defendant in error, after the time she stated she 
was seduced by the plaintiff in error, which was four years before her 
pregnancy. 

The court was requested to charge, that if the daughter of the defend- 
ant in error was a lewd woman at the time of the debauchery, the plain- 
tiff was only entitled to recover for the actual loss of .service and ex- 
penses, and that the jury could not look to the loss of character and in- 
jured feeling of the plaintiff's family. The court refused so to charge, 
but stated to the jury that if '^ it should appear from the testimony, that 
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the defendant was responsible for the loss of chastity, and in conse- 
quence of the defendant's conduct she became lost and abandoned, and 
had adulterous intercourse with other men, it would not be entitled to 
any or but little weight in ascertaining the damages, and this is so, for 
the reason [290] that it may be a consequence of the seduction com- 
mitted by the defendant, if any was committed by him." 

The principle established by the ruling of the court is, that the char- 
acter of the daughter for chastity, after her alleged seduction, although 
four years before pregnancy, is not competent evidence, if the defend- 
ant sued was guilty of the fii*st criminal act with her. Her character for 
chastity up to the time of parturition is involved in the issue. 2 GrenL 
on Ev. sec. 577. And unless the loss of character is the result of the 
seduction it is proper to go to the jury in estimating the damages. 

If the daughter was a lewd woman at the time of the debauchery, the 
plaintiff below was only entitled to recover for the actual loss of service 
and expenses. Fletcher v. Ranaall, A. N. P. 196. 

3. The court below erred in permitting Dr. Header and Peter M. 
House to be examined. The rule had been applied for and granted. 
Meader was examined after the testimony of the plaintiff had closed. 
He had not been under rule. House was permitted to be examined after 
all the counsel, except two, had concluded their argument. He had 
been summoned and discharged, and then examined. He had not been 
under rule. Altough the relaxation of the rule is within the sound dis- 
cretion of the court we do not think sufficient cause was shown in thia 
case to admit his testimony, more especially as the rule had been asked 
for, and granted by the court. 

4. The plaintiff in error proposed to prove the profligate principles 
and dissolute habits of the defendant in error. It was objected to, and 
the objection sustained. [291] The evidence is competent. 2 Greenl. 
on Ev. sec. 579; Dodd v. Norris, 3 Campb. 619. This evidence ia 
also competent to show that the injury or consequence has, in part, re- 
sulted from the improper, negligent, and imprudent conduct of the 
plaintiff himself . 2 Stark, on Ev., 6 American ed., 722. 

5. The plaintiff in error proposed to pix>ve that the general character, 
for chastity, of the wife of the defendant in error, and mother of the 
daughter who is alleged to have been seduced, was bad. The court 
ruled that the evidence was incompetent. Evidence of the general good 
conduct of the plaintiff's family, of their character, and the number of 
his other children, is admissible on the question of dami^es. And the 
jury may award compensation for the loss of his domestic peace, as well 
as the disgrace cast upon his family. 2 Stark, on Ev. 6 American ed.^ 
722; Bedford v. Mackoul, 3 Esp. C, 119; McAuley v. Birkhead, IS 
Ired. (N. C.) |L. 28; Kendrick v. McCarey, 11 Ga. 618; HiU v. 
Wilson, 8 Blackford, 123-4 ; Haynes v. Sinclair, 23 Vt. 113 ; Kemble 
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V. Pillow^ 7 Moo. 295 ; 3 Scam. 373. If such proof is competent on 
behalf of the plaintiff in the action, it certainly would be competent to 
show the general bad character of the family, in mitigation of the dam- 
ages. It is competent on another ground, to show what anguish and 
sori'ow the plaintiff would feel in the loss of the virtue of his daughter. 
If, as we proposed to show, the plaintiff below had been living with a 
prostitute for a number of years, keeping this daughter with her, he 
could not be very sensitive to her degradation. 2 Stark, on £v.^722. 

[292] 6. The plaintiff below was permitted to prove by his daughter, 
that medicine and a note were sent to her. That the medicine was sent 
to destroy her child, and she took one dose of it, but it did not hurt her. 
The note .was permitted to be read. This evidence was objected to, and 
the objection overruled. 

The court was requested to instruct the jury, ^' that if they believed 
the defendant had sent medicine to the daughter to destroy her child, 
and she did not take it, so as to injure her and occasion a loss of ser- 
vice to the plaintiff, they should not look to this fact in making up their 
verdict upon the question of damages. That it could be looked to, 
alone for the purpose of ascertaining whether the defendant was the 
father of the child. The court refused so to charge. The rule of law 
is well settled, that, in cases of torts, it is necessary for the party com- 
plaining to show that the particular damages in respect to which he pro- 
ceeds, are the legal and natural consequence of the wrongful act im- 
puted to the defendant. Sedgw. on Dam. 82 ; Clark v. Brown, 18 
Wend. 213. In cases of seduction, any consequential damage not af- 
fecting the plaintiff, or which is remote, cannot be allowed. Such as 
the probable expense of supporting the illegitimate child ; loss of ser- 
vice resulting from the illness of the daughter, which illness was occa- 
sioned by the desertion of the seducer ; promise to marry the daughter, 
etc. Sedgw. on Dam. 82 ; Haynes v. Smclair, 23 Vt. 108 ; Sedgw. on 
Dam. 544 ; Dodd v. Norris, 3 Campb. 519 ; Foster v. Scofield, 1 R. 299. 
Upon what principle then can this evidence be looked to, in ascertaining 
the [293J damages? Its competency for any purpose, is doubtful; 
but certainly it is incompetent in aggravation of the damages. It is a 
distinct and substantive matter, having no connection with the alleged 
seduction. 

7. We insist, that the court should have granted a new trial upon the 
affidavits of plaintiff in error, and those filed by him. House having 
been examined by the permission of the court, at the time and under the 
circumstances it was done, his testimony must have had a controlling 
influence on the verdict of the jury. When the court saw, by the affida- 
vits, that he could have been discredited, and, in all probability, was 
the father of the child, we think a new trial should have been granted. 
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8. The verdict Ib excessive, and a new trial should be granted for this 
cause. When the whole proof is looked to, there is nothing to warrant 
such a verdict. The proof shows that the daughter alleged to have beea 
debauched, had, as far back as 1851, been guilty of acts of lewdness 
and criminal connection with various persons ; that these acts of lewd* 
ness continued up to, about, the time she became pregnant. 

Ouild, AUen^ and Bennet^ for the defendant in error. ^ 

McEinney, J., delivered the opinion of the court. 

This was an action on the case brought by Clendening [294] for the 
seduction of his daughter. Verdict and judgment were rendered for the 
plaintiff, for $7,500, and the case is brought here by an appeal in error. 

It is alleged in behalf of the plaintiff in error, that in the progress of 
the trial various errors intervened in the admission and rejection of evi- 
dence, and in the determinations of the court, in regard to the effect of 
the evidence, as also in the instructions given to the jury. But the chief 
error relied upon for the reversal of the judgment, is the refusal of the 
court to grant a new trial for the cause disclosed in the affidavits pro- 
duced after verdict. 

The case is a peculiar one in all its circumstances. The plaintiff's 
daughter was examined as a witness on the trial. From her testimony 
it appears that Thompson, the defendant, was a married man, whose 
residence was within half a mile of the plaintiff's ; that the families were 
intimate, and defendant was the family physician of plaintiff's family. 
That in the summer of 1854, while the witness was temporarily an in- 
mate of defendant's family, an illicit intercourse commenced between 
the defendant and herself, which was continued up to the first of Sep- 
tember, 1857 — a period of more than three years — when she discovered 
that she had become pregnant ; and on the 8th of June, 1858, was de- 
livered of a child, of which defendant was the father. She further 
stated that, upon informing the defendant of her condition, he proposed 
to give her $100 if she would swear the child to one Peter M. House, 
who had been visiting her as a suitor ; and on her refusal to do so, be 
proposed that she should take some chemical preparation to destroy the 
child, and afterwards sent her a liquid [295] preparation in a phial, de- 
signed to produce an abortion, accompanied with a note urging her to 
take it, as she would not swear the child to House. That she took one 
dose and it made her so sick she threw the rest away. 

Numerous witnesses were examined on both sides as to the general 
character of the plaintiff's daughter for truth and chastity. The wit- 
nesses for the plaintiff seem to have heard nothing prejudicial to her 
reputation'previous to her criminal intercourse with the defendant. But 

^The briefs of the other counsel are not on file, or they would be inserted. Rbp. 
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some of the witnesses on the other side state, that, before the summer 
of 1854, the time when it is alleged her intercourse with the defendant 
commenced, her general reputation for chastity was bad. 

One witness (George Sarver) states, that, at a camp-meeting, in 1853, 
he had sexual intercourse with her, at her own solicitation. Other wit- 
nesses detail instances of indelicacy of behavior on her part, and of lib- 
erties with her person by young men, tolerated by her, utterly revolting 
to female delicacy and decency. 

This much of the CTidence. in relation to the conduct and character of 
the defendant, and the person seduced, it has been thought proper to 
state, in view of the question of damages hereafter to be noticed. 

1. It is insisted that the court erred iit admitting any evidence of a 
criminal connection between the defendant and the plaintiff's daughter 
beyond the period of three years from the commencement of the pres- 
ent action. 

We do not think so. The whole of the defendant's intercourse with 
the person seduced, and all the circumstances of the case, are to be re- 
garded as an entire transaction, and are admissible as evidence to the 
jury, [296] as well in view of the question whether the defendant is 
the father of the child, as to show the extent of the injury in aggrava- 
tion of the damages. 

2. The court refused to admit evidence of the general bad character 
of the plaintiff's daughter after her seduction. In this, we think *the 
court did not err. It is true that the general character of the person 
seduced, for chastity, is involved in the issue ; and if bad, the defendant 
may avail himself of it in mitigation of the damages. But this enquiry 
must be restricted to her general reputation as to chastity at the time 
of, or before her seduction. The necessary result of her seduction 
would be the ruin of her reputation in the public estimation ; and it 
would be monstrous to hold that the defendant might avail himself of 
that ruined reputation, caused by his own wrong, to lessen the claim of 
her injured parent to damages. The proposition is too revolting to our 
reason and sense of justice to admit of discussion. 

3. The defendant proposed to prove, on cross-examination of the 
plaintiff's daughter, that she had heard her mother charge her father, 
the plaintiff, with adultery, and he admitted the charge to be true. The 
court properly excluded this evidence. We have recently held, in Reed 
V, Williams, (5 Sneed, 580), that it is admissible to show that the plaint- 
iff is a man of profligate character and dissolute habits ; but that it must 
be done by evidence of his general reputation, and not of particular in- 
stances. 

4. The defendant also proposed to prove that the general reputation 
of the plaintiff's wife, and mother of the person seduced, as to chastity, 
was bad. This evidence the court also properly rejected. The gen- 
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eral [297] reputation and standing of the family may be shown by the 
plaintiff, as it seems, with a view to enhance the damages ; and upon the 
same principle, it would seem that such evidence ought to be admitted 
on the part of the defendant to diminish the damages. But the reputa- 
tion of a particular member of the family, other than the plaintiff or the 
person seduced cannot be enquired into. 

5. The next and only remaining error which we deem it necessary to 
consider, is the refusal of the court to grant a new trial. 

It appears from the bill of exceptions, that after the examination had 
been closed on both sides, and after two arguments on each side had 
been made to the jury, an application was made to the court on behalf 
of the plaintiff to examine Feter M. House as a witness, for the purpose, 
first, of discrediting George Sarver, a witness examined by the defend- 
ant, who proved that he had had sexual intercourse with plaintiff's 
daughter prior to her seduction by the defendant ; and, in the next place, 
to relieve himself from the imputation made upon him in the evi'Jence 
and in the argument, of being the father of the child charged upon the 
defendant. The court admitted said witness. And he stated, in sub- 
stance, that in July or August, 1858, Sarver had stated, in a conversation 
with witness, "that he never had criminal connection with plaintiff's 
daughter, and that he would lay his hand on the Bible and swear it." 
Witness likewise stated that he himself never had sexual intercourse with 
her. But, on cross-examination, he admitted that he had visited her as 
a suitor, and that he had taken vanous liberties with her person, which 
need [298] not to be here stated. He likewise stated that he had been 
summoned as a witness for plaintiff, but had got off from attending and 
bad gone to the country, and returned again to the court-house during 
the progress of the argument. 

After the examination of House, the court offered to postpone the trial 
as long as might be necessary, to afford the defendant opportunity to 
produce witnesses to rebut the testimony of House. But the defend- 
ant's counsel waived the offer, and consented to proceed with the trial, 
upon its being admitted by plaintiff's counsel that Sarver could prove a 
good character — defendant's counsel admitting, at the same time, that 
House could also prove a good character. It should have been remarked 
that the defendant was absent. He left town after the evidence was 
closed and went to the countr}'' to visit his wife, who was sick, as he al- 
leged, and did not Return until after the verdict was rendered. 

The defendant produced the affidavits of several persons, setting forth 
the repeated and positive declarations of House to the effect that he had 
bad criminal connection with the plaintiff's daughter for a period of 
twelve or eighteen months ; that she was with child by him, and that he 
expected he would have to leave the country on that account ; and that 
he had offered her a sum of money to swear the child to the defendant, 
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Thompson. Other matters stated in the affidavits we deem unnecessary 
to notice. We likewise pass by, without notice, the counter affidavits 
produced by the plaintiff. 

The difficulty in the way of holding the Circuit Judge to have erred in 
refusing a new trial upon the [299] foregoing facts, grows out of the 
refusal of the defendant's counsel to accept the offer, so fairly and 
properly made by the court, to give time to introduce rebutting 
evidence. 

In ordinary cases, perhaps, a party ought to be concluded by such 
an act of his counsel in his absence, however rash or unadvised it may 
have been on the part of counsel. But, under the extraordinary cir- 
cumstances of this particular case, we think the defendant should not 
be denied a new trial on that ground. The counsel swears that he was 
wholly ignorant that any rebutting evidence could be produced. And 
the defendant can searcely be charged with negligence in being absent, 
as it was not reasonably to have been expected that, after the close of 
the evidence, and after the argument was nearly concluded, new testi- 
mony would have been admitted ; and especially the testimony of a 
witness who had been summoned by the plaintiff, and discharged with- 
out examination. And we cannot forbear to remark, that the admission 
of this witness, under all the circumstances, was perhaps an exercise of 
discretion scarcely to be vindicated by the most liberal practice. But 
granting that he was properly admitted, when we look to the time and 
circumstances of his admission, the purposes for which he was intro- 
duced, the great importance of his testimony, if credited by the jury, 
. as it must have been from the verdict, the very questionable attitude 
occupied by him from his own admissions on cross-examination, and, 
still more, the force of the affidavits to destroy his claims to credit 
altogether, we feel constrained to say, that the court erred in refusing a 
new trial. And we arrive at this conclusion the more [300] readily, 
perhaps, because we think the damages are excessive, to a most un- 
reasonable and extravagant degree. Whether upon this ground alone, 
we should feel warranted in setting aside the verdict, is a question not 
necessary to be considered. We are not, by any means, inclined to 
discourage exemplary damages in cases of this kind, wherever a proper 
case for such damages is made out. But it will not do to permit juries 
to place all females upon the same common level, and to lose sight of 
all those just distinctions, founded upon the conduct, character, and 
social position of the parties, in view of which, the damages in each 
particular case, ought to be estimated. 

The case before us, so far as the plaintiff and his daughter are con- 
cerned, is certainly not a very proper one for unusual damages. But 
the aggravations and enormities of the defendant's conduct, deserved 
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to be marked bj the jury. Nevertheless, we think the damages were 
altogether disproportioned to the whole case. 
Judgment reversed. 



B. J. VADEN, Administrator, etc., v. HARRIETT HANCE 

et cU, 

Nashville. Deoember, 1858. 

.1. Will— CONSTHUCTION. The words " lawful helre of bis body," in the following clause, 
to wit: " To my son, Lodwick Vaden, I lend two negroes, Lacy and Harry, and increase, 
daring natural life, and at his death, to be equally divided between the lawful heirs of 
bis body," are words of purchase, and means children. Lodwick Vaden, therefore, took 
only a life -estate in said slaves— remainder to his children. [Cited in Clopton v. Clop- 
ton, t Heisk. 85.] 

2. Advancements— XOTES held bt the intestate- Case in judgment. Notes held 
by the father at the time of his death, against a son, are not to be charged as advance- 
ment, unless it be proved that they were used merely as evidences of a gift or advance- 
ments to the son, or that the father did not intend to collect them. The intestate held 
several notes on an insolvent son. The son died before the father, leaving children. 
The notes came to the hands of the administrator without any evidence explaining the 
intention of the intestate, as to whether he held them as debts, or intended them as gifts 
to his son. Held that prima facU they are debts, and cannot be charged as advance- 
ments, in the absence of proof showing that the deceased did not intend to collect them, 
or regarded them as gifts to his son. [Cited in Johnson v. Hoyle, 8 Head, 68, but see 
Rains v. Hays, 2 Tenn. Ch. 676, where both cases are cited. It is also cited in Hense r. 
Woodard, 6 Coldw. 200, as to what is an advancement.] 

FROM SMITH. 

[3011 This bill was filed by the administrator of Lodwick Vaden, for 
a construction of the will of his father, William Vaden, and for a 
collation of advancements. There were sundry notes in the posses- 
sion of Lodwick Vaden, at his death, against his son, S. T. Vaden, 
who was insolvent, and died before the death of his father. No proof 
was introduced explaining the intention of the intestate as to said notes. 
Chancellor Ridley held, that Lodwick Vaden took only a life-estate in 
the slaves, under his father's will, with remainder to his children. He 
also held, that the notes should be charged against the distributees of S. 
T. Vaden, as advancements to their father. 

S. M. Fite^ for the complainant, said : 

There are only two questions raised : Ist. Did Lodwick Vaden take 
an estate for life, or an absolute one in the slaves Lucy and Harry, 
under the following clause [302] of the will of his father, William 
Vaden: ''To my son, Lodwick Vaden, I lend two slaves, Lucy and 
Harry, and increase, during natural life, and at his death, to be equally 
divided between the lawful heirs of his body." That Lodwick Vaden 
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took only a life-estate^ remainder to bis children ; see Loylng and others 
V. Hunter, 8 Yerg. 4. 

2d. The question as to whether certain notes executed by S. T. 
Yaden, a son of the complainant's intestate, who died before his father, 
shall be held to be advancements and charged in distributing to his, said 
S. T. Yaden's children. The Chancellor decreed that said notes should 
be held to be advanceiDents, and we think correctly ; otherwise, a child 
might be advanced to the full amount of a share, and then die, and his. 
children come in for another share. The taking of notes for the money 
advanced was merely done to have evidence of the advancement at hia 
death. The furnishing this money at intervals and holding up the notes^ 
and making no effort to collect them, is conclusive, that they were in- 
tended as advancements and not as debts against the son. That money 
paid by a father for a son, is an advancement, and may be so held 
against the children of the son in case the son dies ; see Carter's Ex'r, 
V. Catling, 5 Murph. 223. Much more would money loaned to the son, 
be held an advancement. 

J. B, Moores^ for the defendants, argued : 

1. The notes are from the father to the grandfather, [303] the father 
having died many yea^s before the grandfather, could not be charged 
against the grandchildren in distributing the estate of the grandfather 
under the laws of descent and distribution, both having died intestate. 

There is no evidence of an intention on the part of the deceased to- 
hold these notes as an advancement, or that it was not his intention to 
eollect them. They remained in his possession as debts against the 
son* 

2 ^ The will of William Vaden, if valid for any purpose, vests in Lod- 
wick Vaden an absolute estate in the slaves Lucj' and Harry. The pro- 
vision is within the rule in Shelly' s case. 

The word "heirs," is a word of limitation, and so held by the 
authorities. 4 Kent's Com. 228, 229 and 230 ; Randolph v. Wendell^ 
4 Sneed, 646. 

Wright, J. , delivered the opinion of the court. 

The first question is as to the construction of the following clause in 
the will of William Vaden, senior, namely: " To my son, Lodwick 
Vaden, I lend two negroes, Lucy and Harry, and increase, during nat- 
ural life, and at his death, to be equally divided between the lawful 
heirs of his body." 

We are of opinion that the word " lawful heirs of his body," as used 
in this will, are words of purchase, and meant children. Lodwick 
Vaden, therefore, only took an estate for life in these slaves, with re- 
mainder to his children. The cases of Loving et al. v. Hunter, [304] 
8 Yerg. 4, and Settle v. Settle, 10 Humph. 474, are direct authority 
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and decisive of the question. The Chancellor so held, and in this re« 
spect, we affirm his decree. 

The next question is as to the various notes, or bonds, held by Lod- 
wick Vaden, the intestate, at his death, upon his son Samuel T. Yaden ; 
are they to be regarded as debts, or advancements, in the distributio.n 
of his estate? If the former, then they are not to be brought into 
hotchpot by the children of Samuel T. Vaden. If the latter, they must. 
Proud V. Turner, 2 Piere Williams, 561. These notes are four in num- 
ber, all under seal, and made payable by the said Samuel T. Vaden to 
said Lodwick. Two of them bear date in September, 1847, one in 1850, 
and one in 1853, and were retained by the intestate till his death in 
1856, and the same are now injpossession of his administrator. Samuel 
T. Vaden had died before his father, and it is said, was insolvent. 
There is no evidence explaining the intention of the father as to these 
debts, other than the notes themselves. Nothing to show that they 
were used only as the evidences of gifts or advancements to the son, or 
that the father did not intend to collect them. As before stated, the 
case rests alone on the notes. To show that they are advancements, 
and to be so regarded, we have been referred to Gilbert v. Whetherill, 
1 Cond. Eng. Ch. 444. But in that case it was made manifest by the 
•evidence, that the father did not intend to collect the note. He burnt 
it and, in effect, declared his son was not to pay it ; and the case had 
many other facts tending to show a purpose not to keep it as a debt. 

[305] The fact here, that the intestate had several notes, taken at 
different times, and that he seems not, so far as we can see, to have 
pressed Samuel T. Vaden for their payment, can, as we think, furnish 
no evidence of an intention to make them gifts. He was his son, and 
insolvent, and he might very well indulge him. And if they were not 
debts, but gifts, why did he take or hold the notes at all? In the ab- 
sence of proof to that effect, we have been unable to find any authority 
that these notes are to be regarded as advancements. We think that, 
jprima facie^ they must be treated as debts. 

The decree of the Chancellor, as to this branch of the case, is re- 
veraed, and the case remanded ; and, if desired, evidence may be taken. 
sa to the purpose of the intestate in regard to these notes. 

172 



WILKINSON V. WILKINSON. 305-307 

G. C. WILKINSON, by etc. v. W. H. WILKINSON et al. 

Nashville, Deoember, 1868. 

1. Tbust and trustee— Effect of a pubchase, bt the trustee, with the trust 
FITND. Where the trustee purchases an estate %vith the trust fund, the cettlui que trust 
is entitled to the benefit of the purchase; and is not restricted to a mere equitable lien \ 

upon the estate for the money advanced. The right of the cestui que trust becomes one 
of ownership of the land, and not one of lien upon it for the money paid by the trustee. 

S. Same— Husband and Wife— Trust fund used bt the husband. If the husband be- 
comes the debtor of the wife by the use of the trust fund secured to her, and with his own 
means purchase and have conveyed to her separate use, property, or erect improvements 
upon her real estate, in payment of what he owed her, a creditor of his cannot question 
the validity of such conveyance, or subject said improvements to the payment of his debt^ 
In such a case the wife's equity is superior to that of the creditors of the husband. 

8. IMPROVEHBNTS — Made upon the wife's real estate. If the husband, voluntarily 
and without consideration, makes improvements upon the wife's real estate, they cannot 
be reached by his creditors for the payment of their debts. [Citing Meigs, 364 ; 6 Humph. 
417. And see McFarrin v. Garter, 3 Baxt. — ; Sockhard v. Brodie, 1 Tenn. Ch. 897, note,] 

FBOM DAVIDSON. 

[306] This cause was tried before Frierson, Chancellor, at the May 
Term, 1858. The Chancellor decreed for the complainant, Greorgetta 
C. Wilkinson, except as to the proceeds of the negro man. The com- 
plainants in the cross-bill appealed. 

Meigs and Bradford^ for Mrs. Wilkinson ; Ewing and Cooper ^ for the 
creditors. 

Wright, J., deliyered the opinion of the court. 

This is a contest between Georgetta C. Wilkinson, wife of William H. 
Wilkinson, and his creditors, as to certain property in which she claims 
to have a separate estate, and denies its liability for his debts. 

These creditors have obtained judgments against him, and have * 
caused levies to be made upon this property, and seek to sell it as his 
estate. She has obtained an injunction to restrain them from its sale ; 
and they, on the other hand, have filed bills to subject it to sale for the 
payment of the debts so due them. 

[307] The property in controversy is a parcel of land in South Nash- 
ville, on Cherry street, fronting on that street 88^ feet, and running 
back 165. 

Forty feet of it was bought from Robert Henderson and conveyed by 
Isaac Paul, from whom Henderson had bought, on the 26th of Novem- 
ber, 1849, to John M. Wilkinson, the consideration being $700. 

Ten feet was bought from Elisha Hall, about the year 1852, for $200, 
and thirty-seven feet from the same in the spring — say April, 1854 — 
for 800. And one and a half foot was bought from Charles F. Wright, 
and cost $30. 

The Chancellor decreed in favor of Mrs. Wilkinson, and held that 
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the creditor could have no valid claim upon this property, it being her 
«ole and separate estate. . ' 

In this decree we concur. It is shown in this record, beyond all dis- 
pute, that she became the owner of a valuable estate in slaves and 
money, under a deed of gift from John Bosely, her grandfather, and 
under his will ; and that this estate was, by a decree of the Chancery 
Court at Nashville, in the year 1847, settled upon her, to her sole and 
separate use for life, with remainder to her children. 

lu this decree the said John M. Wilkinson, who was the father of the 
said William H., was appointed the trustee of the said estate, to hold 
and manage the same for the benefit of Mrs. Wilkinson and her 
children. 

As to the forty feet bought of Henderson, we have no doubt what- 
ever that it was purchased by John M. Wilkinson, the trustee, for Mrs. 
Wilkinson, and paid for out of the trust fund. 

[308] He is shown to have had no means of his own, and could not 
have paid for it otherwise than out of the trust estate. 

But we are not left to rely upon his want of means. That he had in 
his hands money of the trust estate sufficient to pay for it is clearly 
proved, and that he so applied it he frequently declared to many wit- 
nesses, and that the purchase was made for her. He even went so far 
as to mention the source from which the money had come, namely, from 
Mr. Bosel3^ And in his last illness called persons to bear witness that 
the lot was hers; that he had purchased it with her money; and 
though the deed was taken to him, it should have been to her, and he 
fdways so intended, but that his son had drawn the deed contrary to 
his wishes ; that if he lived the title should be put in the proper par- 
ties, and if he died, they were to be witnesses of her rights. 

He died in 1854 ; and all this took place before the contest with the 
creditors, and, as we believe, before their debts existed. 

As to this i^orty feet, it is not pretended that William H. Wilkinson 
paid for it, but only that he acquired it by inheritance from his father. 
But the declarations of his father, unexplained, are conclusive against 
him and against his creditors, who, in this case, stand on no better 
ground than he does. 

As to the residue of the 88j^ feet, the weight of the proof is that it 
was paid for out of her separate estate. William H. Wilkinson so de- 
clared before this contest with his creditors; and this is evidence 
against him and them. Besides, we think, he also had no means where* 
with [309] to make the purchase. But as to most of the purchase- 
money we have higher evidence. 

It is shown, by the most unquestionable testimony, that Mrs. Bosley, 
the grandmother of Mrs. Wilkinson, in the fall of the year 1853, in a 
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division of a large sum of money between her children and grandchil- 
dren, gave to her, to her sole and separate use, a note on Mark Cockrill 
for $1,000, which was sold, and $870 realized from it; and that with a 
part of the proceeds, three notes or claims on Lucas, Allen, and Long, 
amounting to $578.50, were purchased and paid to Elisha Hall, in dis- 
charge of so much of the purchase-money of the thirty-seven feet. And, 
as before stated, Wm. H. Wilkinson declared that the entire payment 
of the property had been made with his wife's money and means. The 
annual hires of her slaves are proved to have been near $500 — most of 
which, we are satisfied he received and used for many years. 

It is true the bonds for the title from Hall were taken to him, but 
the deeds were to his wife, for her sole and separate use, he, at the 
time, declaring it to be her property. And, we think, she has shown, to 
our reasonable satisfaction, that the entire estate was purchased with 
her means. 

If tl^ere was any doubt in tracing her funds into this property, it 
could only be as to a part of the purchase from Hall. And, as to this, 
if her husband had become her debtor by the use of the trust estate, as 
we are satisfied he had, and choose, with his own means, to purchase 
and have conveyed to her separate use property in payment of what he 
owed her, we apprehend no creditor of his could be heard to complain. 

[310] As to the improvements erected upon this property, they were 
made upon the forty feet, a piece of ground, beyond doubt, in equity, 
the estate of the wife, and cost from $1,000 to $1,500. 

It is not necessary for us to state the effect of improvements made by 
the husband, voluntarily and without consideration, upon the wife's real 
estate, and whether his creditors would, in such a case, have a remed3\ 
Ewing V. Cantrell, Meigs, 364 ; 5 Humph. 417. 

It is enough for us to say here, that we are of opinion from the facts 
in this record, that these improvements were also paid for with the 
means of the wife. And that if they were not, the husband being, as 
we are compelled to believe, largely her debtor, because of his having 
used her trust property, might lawfully make them with his own means 
in discharge of what he owed his wife, and no creditors of his could be 
heard to complain. 

In such a case the wife's equity is superior to that of the creditors. 

We do not find about this transaction such marks of fraud or suspic- 
ion as make it inequitable for Mrs. Wilkinson to hold this property, or 
to induce us to let it stand merely as a security for her advances. 

We understand the doctrine to be, that where the trustee, with the 
trust money, whether he be authorized to do so or not, purchases an es- 
tate, even in his own name, intending to hold it for himself, the parties 
entitled to the money may have the benefit of the purchase, and are not 
restricted to a mere equitable lien upon the estate for the money ad- 
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yanced. And that a [311] fortiori is this so where the purchase i» 
made directly for the benefit of the cestui que trusty and so intended by 
both the parties. The right of the cestui que trust becomes one of own- 
ership of the land, and not of lien upon it for the advances. Notes in 
Dyer v. Dyer, 1 Ld. Cas. Eq. 178. 
Decree affirmed. 



NANCY R. CRITTENDEN v. THOMAS POSEY. 

Nashville, December, 1868. 

1. Slaves— Do WEB n^, under the law of tirgikia— FoKFEiraBB bt bbmotal. B^ 
the law of Virginia, a widow has a right to dower in the slaves of her hasband. If she 
remove the slaves of which she is thus endowed, from the State, without or against the 
consent of those entitled to the reversionary interest, she forfeits her life-estate in 
them. But, the consent of the husband of a reversionary /eme covert, is her consent, and 
will save the forfeiture. 

i. Same — Husband and wife — Assignment op wife's rbyersionary tntbrbst in 
SLAVES — Law of Virginia and Tennessee. No assignment, by the husband, of the 
wife's reversionary interest in slaves, though it be vested, and though the assignment be 
for a valuable consideration, will defeat her right of survivorship, if he die in her life- 
time, and while such interest is reversionary. The rule of law is the same, both in Vir- 
ginia and Tennessee. 

8. Same — Same— Same— Fraud of the wife. If it be shown, affirmatively, that the 
wife fraudulently induced the purchase of the slaves, she would be estopped from as- 
serting her right to them. 

4. Same — Measure of damages on breach of warranty of title. The measure of 

damages in a suit for a breach of a covenant of warranty of title in the sale of a Blave» 
is the consideration- money and interest. 

5. Same — Same— Interest not computed while title good. Where the title is 

good for a certain period, interest is not to be computed until the terminacion of the 
time for which the title is good. Thus, if an absolute estate in a slave is conveyed by a 
person having only an estate pttr outer vie, the title being good for a certain period, the 
vendee is entitled to the consideration paid, with interest, only, from the termination of 
the life -estate thus held by the vendor. 

6. Question reversed. How far the existence of fraud on either side, would affect the 

question as to the measure of damages, does not, properly, arise, and is not decided. 

FROM WILSON. 

[312] The original bill was filed by the complainant to recover cer- 
tain slaves claimed by her under the law of Virginia. The defendant 
filed a cross- bill against the representative of her husband's estate, to 
recover the value of said slaves, in the event she succeeded in her suit. 
Posey purchased the slaves of the husband of complainant, who war- 
ranted the title to be good. The cause was heard at the July term, 
1858, Ridley, Chancellor, presiding, who pronounced a decree for the 
complainant on her original bill, and for the complainant in the cross- 
bill for the value of the negroes. Posey, and the representative of the 
estate of Pryor Crittenden, both appealed. 
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Robert HcUton^ for Nancy R. Crittenden and the representative ; B. 
J. GoUadaif^ on the same side, said : 

Upon this record two questions of law are presented for the judgment 
of this court. 

1st. Whether the sale of Pryor Crittenden, in his lifetime, of the slaves 
to defendant Posey, operates to [313] defeat the reversion of the com- 
plainant, who survives her husband, and — 

2. What is the measure of damages upon a breach of warranty of 
title in the sale of chattle property. Under the laws of Virginia, at the 
death of John Jackson, his widow, Francis, took one-third of the land 
and slaves for natural life, reversion to Nancy R. This creation by 
operation of law, of a life and reversion interest, clothes the property 
with all the qualities incident to such estates, when created by deed, 
will, or other writing. The purchase of the life-estate of Fannie Jack- 
son, the dower tenant, by Pryor Crittenden, did not produce a merger 
of estates, and thus entitle him to the absolute property, defeating the 
reversion of his wife. Before the husband can become entitled to his 
wife's reversionary interests, the life-estate must determine, and a re- 
daction into possession obtain. In the case at bar, the husband died . 
1>efore the life-tenant, and he was never capable of reducing the rever- 
sion into possession. 

Whatever character of title was impressed upon the slaves by the Vir- 
ginia laws, was continued by operation of Tennessee law, and the dis- 
position of the property in Tennessee would be governed by the law of 
this forum. 

The doctrine of the Tennessee courts we understand to be, that no 
consolidation can take place of a life and reversion interest, by purchase 
of one or the other, and we lay down the rule of law, that a husband 
oannot convey and dispose of a wife's choses in action, reversionary, 
remainder, or equitable estates, so as to defeat the wife's right of sur- 
vivorship. A reduction into possession, or a clear right and power of 
reduction must [314] exist. The event must take place upon which a 
reduction can be had. Caplinger v. Sullivan, 2 Humph. 548 ; Bugg v, 
Franklin, 4 Sneed, 142. For the English books upon this question, see 
Hutchins v. Smith, 9 Sim. 137 ; Ellison v. Elwin, 13 Sim. 809 ; Stamper 
V. Barker, 5 Madd. 157, and the well considered case of Horner v, Mor- 
ton, 3 Con. Eng. Ch. 298, where the cases are reviewed and passed upon. 
The modern cases of England hold that, if a woman having the rever- 
sionary interest in personality, obtain an assignment of the interest of 
every other person, she will not thereby convert her reversionary inter- 
est into an interest in possession, or enable her husband to do indirectly 
what he could not do directly, assign her original interest so as to bar 
her right of survivorship. Whittle v. Henning, 2 Ph. ; 11 Bea. 222. 

Bell on property, page 79, sums up the result of the cases thus : the 
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cases establish this general principle, that as to the wife's choses in ac- 
tion, whether presently recoverable, contingent or reversionary, the right 
of the husband, and of his assi^ee, are both subject to the same con- 
dition for their perfection, viz., reduction of the chose into actual pos- 
session during the life of the husband, if the wife survive him ; that in 
this way alone can the wife's right to take the chose upon the husband's 
death, be defeated ; and that neither the husband's assignment by oper- 
ation of law, as in bankruptcy or insolvency, nor his voluntary assign- 
ment, whether with or without consideration, makes any change in this 
respect, because of any express or presumed intention in the husband 
thereby, to exercise a right of property in the chose by transferring it 
to another, which might [315] ground an argument for implied reduc- 
tion into possession, since nothing short of actual reduction into pos- 
session, by the husband, or his assignee, will defeat the widow's right 
of survivorship. 

And so, we apprehend, the Virginia courts think. Moore v, Thorn- 
ton, 7 Gratt. 99 ; Browning v. Headly, 2 Robt. 370. The case of 
Upshaw V. Upshaw, 2 Hen. & M. 381, relied upon by defendant, de- 
cided in 1808, is certainly repudiated by the later decisions of Virginia, 
if the doctrine contended for was really laid down. The points 
established in that case, and which were directly in judgment, were 
these, that a husband cannot devise such reversionary interest, and that 
there can be no claiming under and against the will. The dicta of 
Tucker, J., was founded upon no authority, and no where occurs in the 
opinions of the other judges who presided. The true points in the case 
were, no doubt, properly decided. > 

In regard to the forfeiture contended for in this case, under the 
Virginia statute, the case of Foster v. Jordan, 2 Swan, 475, has settled 
the construction of a similar statute, in which it is said, such forfeitures 
are to be taken strictly, and that a husband is capable of giving the 
necessary consent, and this consent becomes matter of evidence, and 
maj^ be implied. The object of such a statute, we apprehend, is the 
protection of reversionary interest, and it could never be used to 
destroy such estates. The construction contended for here, would 
operate the sacrifice of both life and reversionary interests ; and we 
take the law to be, that a party is not bound to exact the forfeiture. 
If the reversioner here has [316] not pressed her rights, a consent or 
waiver of forfeiture may safely be presumed. 3 Mon. 420. 

Upon the question of damages, the second part of our enquiry, the 
decree of the court beloW, as we think, was wrong. 

The measure of damages upon a breach of covenant for title in the 
sale of real estate, is now well settled to be the price paid and interest. 
2 Mass. 433 ; 4 Mass. 108 ; 14* Pick. 128 ; 10 Wend. 83 ; Bawle on 
Gov. 70 and 74. In Tennessee : Hopkins v. Yowell, 5 Yerg. 305 ; 
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Elliott V, Thompson, 4 Humph. 99. In the case of Steals v. Ten 
Eyck, 3 Car. 115, where the subject was ably considered, the reason 
and philosophy of the rule now elaborately argued, and Kent, C. J., 
lays down the rule, for the measure of damages in real and personal 
property, as the same. The illustrations put there, apply with the 
fullest force for the sale of slaves. 

The point in argument has been adjudicated, as we conceive, in 
Curtis V. Hanaway, 3 Esp. 83; Lewis v. Peak, 7 Taunt., and in 6 
Wend. 535, where the court say the measure of damages^ in au 
action brought for a breach of implied warranty of title in the sale of a 
horse, is the price paid, the interest thereon, and the costs recovered. 

The express question is decided in Glover v. Hutson, 2 McMull. 109, 
and in Ware v, Weatherall, 2 McCord, 413, where the court held, 
^' where there has been a breach of the warranty of a slave, and the 
purchaser has been deprived of the paramount title, the measure of 
damages for the breach of such warranty, is the price paid for the 
slave." Such is the [317] doctrine of the Alabama court. Rowland 
t;. Shelton, 25 Ala. 217. The couHs of Kentucky hold the same 
doctrine. Ellis v. Gorney, 7 J. J. Marsh. 110; Johnson v, Sevier, 4 
J. J. Marsh. 142.' The case of Garrett v, Gaines, 6 Texas, 444, shows 
the doctrine in accordance with equitable principles. 

And we insist a deduction should be made of the value of the life-estate, 
from the recovery. Such is the rule in real estate causes. Only in pro- 
portion as the title fails should be the recovery. Tanner v, Livingston, 
12 Wend. ; Thompson v. Hawkins, 1 Dana, 305, and Beaufland v. Keen, 
4 Casey, (Penn.) 124. 

The defendant has had the use and hire of the slaves, and the interest 
of the purchase-money would be very inadequate hire. 

He was fully -advised of the title he was purchasing, and Mrs. C. re- 
fused to conform the sale or make any convej^ance. 

Jordan Stokes^ for Posey. 

Caruthers, J., delivered the opinion of the court. 

On the 4th of Jul}', 1838, Pryor Crittenden sold to Thomas Posey two 
slaves, Martha and Eveline, for $566.50, and made him a bill of sale in 
the ordinary form. These, with the child of Martha named Sam, are 
the objects of this suit. The vendor is dead, and his widow, the com- 
plainant, claims the slaves as tenant in remainder, under the laws of 
Virginia. 

[318] John Jackson died intestate, in Virginia, about the beginning 
of the present century, leaving a widow, Francis Jackson, and the com- 
plainant, his only child, who manied Iryor Crittenden. They came to 
this State and settled in Wilson county, about 1831 or 1832. By a pro- 
ceeding in the court of Nottoway county, Virginia, in 1803, there was 
assigned to the widow, among others, as her dower in the slaves, a negro 
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woman named Bridget. The slaves in controversy are her issue. It 
seems that Crittenden mortgaged the remainder interest of his wife in 
these slaves to Worsham, in 1830, by whom they were bought under a 
decree for sale there, and afterwards, perhaps in 1835 or' 1836, redeemed, 
and the life estate of the widow purchased, and the slaves brought to 
this State by Crittenden ; and the two in question sold to Posey at the 
time stated, 1838. It appears that the complainant objected to the sale 
at the time it was made, insisting upon her right at the death of her 
mother, which did not occur until after the filing of this bill, when an 
amended bill was filed. The original bill was filed in November, 1854, 
the said Pryor having died the year before. 

1. By the law of Virginia the life-estate is forfeited if the slaves are 
removed from the State without or against the consent of those entitled 
in reversion. But this case presents no difficulty on that ground, as 
they were removed by the husband, and his consent would be that of 
his wife, in this respect, and save the forfeiture. Foster v. Jordan, 2 
Swan, 476. So her right, whatever it was, could not be affected by the 
removal, nor would the life-estate be forfeited, but inure to the husband 
as purchaser ; and at the termination of [319] that by the death of the 
widow Jackson, the complainant's right to assert her title in reversion 
would accrue, unless something else has occurred to defeat it. 

2. This, it is insisted, is the CAse, by the sale of the slaves by the hus- 
band. And whether that can be done by the husband, so as to bind the 
wife, is the next question. It certainly cannot by the laws of this State, 
so as to exclude her right, if she survives her husband, as was decided 
in the case of Ann Sullivan v. Samuel Caplinger, 2 Humph. 548. In 
that case, as in this, the husband had purchased in the life- estate, and 
sold the whole to Caplinger. But it is contended that the law of Vir- 
ginia is different, and that such a sale there would bind her rights. This 
becomes an important question in the case, because of the sale under the 
trust deed there, and perhaps the sale to Posey here. This question 
seems to have been the subject of some conflict of decision, or at least 
of judicial and professional opinion in Virginia. The whole subject is 
presented in the text and notes, 1 Lomax on Ex. 312. His conclusion 
as to the Virginia decisions, conforms to the law as settled in this State, 
and refers to the same authorities relied upon in Sullivan v. Caplinger. 
His conclusion is, that no assignment by the husband of his " wife's re- 
versionary choses in action," and this is held by cases cited in the note 
to include reversionary interests in slaves, ^Hhough it be vested, and 
though the assignment be for a valuable consideration, will defeat her 
right of survivorship, if he die in her lifetime, and while such interest 
is reversionary." If the life-estate had fallen in while the husband lived, 
his right to reduce the reversionary interest to possession, would inure 
to his assignee [320] and defeat the wife's right by survivorship. Bat 
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that is not this case. The purchase of the life-estate does not help or 
strengthen the husband's right to the reversion. The two estates were 
as distinct as before. The husband could not, by that or any other 
mode, obtain power over that while it was reversionary. In this respect, 
there is no distinction between the laws of Virginia and Tennessee. 

There is no such affirmative fraud on the part of the wife, by inducing 
the purchase by Posey, as to preclude her from the assertion of her 
right. The proof that she said a few days before the sale, under excite- 
ment, that these slaves should be sold, does not connect itself with this 
sale, as the testimony is clear by Col. Price and others, that she opposed 
it at the time it was made. We conclude that there is no legal obstacle 
in the way of her right to a decree for these slaves, as held by the Chan- 
cellor. 

3. The next question is upon the measure of damages to be recov- 
ered by Posey from the estate of his vendor, on account of the breach 
of warranty of title. Whether this should be the purchase-money and 
interest, or the value of the slaves at the time of recovery. The Chan- 
cellor allowed the latter, amounting to 82,200, and charged $250 for the 
hire since the termination of the life-estate by the death of Mrs. Jackson, 
in 1856. 

In relation to land, this question has perplexed the courts of the dif-^ 
ferent States, but has been most generally settled as in Tennessee, that 
the true rule is, upon failure of title, that the measure of damages upon 
covenant of ^warranty, is the consideration and interest. 4 Humph. 101 ; 
8 Humph. 653. In a suit upon covenants to [321] convey the value of 
the laud at the time it should have been conveyed, is the rule. But when 
the subject is slaves, or other personal property, we are not aware that 
any rule has been settled in this State, in any adjudicated case. 

It would seem to be most convenient in practice to make the rule the 
same in breaches of warranty of title to slaves, as for land, on account 
of uniformity. In Rowland v. Shelton, 25 Ala. 220, it was so held. So, 
in South Carolina, in 2 McMullin's, 109, and previously in Nott & Mc- 
Cord, 198. In that case it is said such is the common law rule, 199. 
We can see no sufficient reason for a distinction as to the measure of 
damages in the two kinds of property. Either rule would work hard in 
some cases. If the value at the time of recovery under a better title be 
adopted as the rule, it would work unjustly upon the purchaser in a case 
where the property had fallen one-balf from the time of his purchase, or 
where the value had been much reduced by age, or disease. And, it 
would be hard upon a bona fide vendor to be bound to pay five times the 
amount received by him, in consequence of a great increase in number, 
or value, at the time of the successful assertion of the superior title. 

On the other hand, if the rule be, that the price paid with interest, be 
the measure, that will likewise be productive of hard cases in some in- 
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stances. Upon the vendor, when the slaves by depreciation from change 
of times or other causes, at the time they are lost, are not worth half so 
much, and still he would have to pay the full amount received ; and upon 
the vendee, in case of great enhancement of value, as in the present case. 
£322] The same reasons, with nearly, if not quite equal force, exist, 
and have been urged, upon the same question in relation to land. In 
some instances, in both cases, either rule works with apparent, if not 
real injustice, but in general, it is, perhaps, the most just and equitable 
that can be adopted. Yet some fixed rule must exist, notwithstanding 
the variety in the results of its operation in the different cases to which 
it may apply in practice. These difficulties were felt in relation to real 
estate, and the books are full of conflicting reasoning, as well as decis- 
ions on that subject. The result has been that each State has settled 
the rule as best comported with the views of their respective tribunals. 
And, perhaps, it has generally been made uniform in its application to 
real and personal property in the same State. And as our courts have 
adopted the principle in application to land, that the price paid with in- 
terest, shall be the measure of damages, we think it most fit and proper, 
that the same rule should govern in actions upon covenants for the fail- 
ure of title to slaves. How far the existence of fraud on either side 
would affect the question, we need not now consider, as we think it did 
not exist in this case, but that the vendor .thought he was selling, and the 
vendee considered that he was bu^dng a good title. 

We hold, then, that the measure of damages upon covenants of war- 
ranty for failure of title to slaves, is the consideration money paid and 
interest, as in the case of land. But in a case where the title was good 
for a certain period, as in the case for the life of Mrs. Jackson, interest 
should not be counted until the termination of the life-estate, by her 
death, in 1856. [323] Before that time, no hire can be charged, and 
it would be inequitable to allow interest. Since that event, the title 
failed, and the right to hire on the one side, as well as interest on the 
other, accrues. Some cases are to be found, in which the consideration 
paid^ originally, was reduced in the proportion of the value of the life- 
estate, for which the title was good, to the absolute estate, to which the 
warranty extended. But we are not prepared to adopt that principle, 
and allow the full consideration paid, as aforesaid. 

The decree will be reversed, as to the rule of damages, and the de- 
cree for Posey, upon his cross-bill, will be only for his purchase-money 
and interest from the death of the tenant for life ; and the decree against 
him, will be for the slaves and the hire up to the time they are delivered 
to the complainant. The cost will be equally divided. 
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LINCOLN NICHOLAS v. J. D. WARD et al. 

Nashville, December, 1868. 

1. FRAUDUUSNT CONTBTANGBS— yOLUNTART TO CHILD OB OTHBB PER80K. A VOlantlUry 

conveyance to a child or relative, or even to a stranger, is good, if it be not, at the time, 
prejudicial to the rights of any other person, or in execntion of any mediated scheme of 
future fraud or injury to other persons. Although the party may not have been indebted 
at the time of making the voluntary gift or conveyance, still, if it was made with any de- 
sign of fraud or collusion, or injury to other persons in future, it will be void. [Cited, on 
the first branch of the head-note, in Vance v. Smith, 2 Heisk. 861.] 

^ Samb— Existing akd subsbqubnt obeditobb. If the conveyance is made with the 
intention to defraud existing creditors, it will, in general, be held void as to subsequent 
creditors. But if there be no existing creditors, and if the conveyance is made bonajlde, 
and under circumstances which repel any presumption of fraud, subsequent creditors 
cannot impeach it, although it is voluntary. 

S. Same— Samb— EviDENCB. A voluntary conveyance or settlement will be presumed 
fraudulent as against existing creditors. But, a6 to subsequent creditors, there is no 
such presumption, and fraud in fact must be established. [Cited in Susond v, Williams, 
1 Heisk. 631; Churchill v. Wells, 7 Coldw. 870; Cheatham v. Hess, 2 Tenn. Ch. 764.] 

FROM WHITE. 

[324] This cause was beard at the March Term, 1858, before Chan- 
cellor Van Dyke, who dismissed the bill. The defendant appealed. 

Denton and ColmSj for the complainant, cited and commented upon 
the Act of 1801, ch. 25, sec. 2 ; Act of 1715, ch. 88, sec. 8 ; 5 Hayw. 
228-29 ; 8 Yerg. 843 ; 3 Humph. 118 ; 6 Humph. 215 ; 9 Humph. 561 ; 
1 Terg. 1 ; 1 Humph. 496 ; 9 Humph. 9 ; Stat. 29 Chas. 2, ch. 8, sec. 
10. 

J. W. McHenry^ for the defendants. 

McKiNNET, J;, delivered the opinion of the court. 

This was an attachment bill, filed on the 16th of April, 1856. The 
complainant claims to be the creditor of defendant, Stephen Ward, who 
is a non-resident, and seeks satisfaction of his debt, of some seventy or 
eighty dollars, out of a tract of land of about fifty acres, lying in Put- 
nam county. It appears that said land was conveyed on the 25th of 
January, 1847, by one Saylors [325] to John D. Ward*, (son of the 
defendant, Stephen), who was then an infant of two or three years of 
age. The proof tends to establish that Stephen Ward paid for the 
land, and procured the conveyance to be made to his son. There are 
Tague statements in the proof that Stephen Ward was indebted to sev- 
eral persons, beyond his ability to pay, at the time of the conveyance 
of the land to his son. These statements, however, go for nothing, as 
the proof fail& to establish the existence of any particular debt at that 
time. The debts claimed to be due complainant, were not in existence 
until five years after the conveyance from Saylors to John D. Ward, 
and were not contracted with complainant, but purchased up by him 
from others. 

183 



326, 327 head's beports. 

If the conveyance from Saylors to John D. Ward be placed upon the 
same footing of a voluntatj conveyance made by the father directly to 
his son, it does not by any means follow, as has been assumed, that 
it is inoperative, by the statute of frauds, against subsequent creditors^ 
merely because it was voluntary. The statute does not discountenance 
a voluntary conveyance to a child or relative, or even to a stranger, if 
it be not, at the time, prejudicial to the rights of any other person, or 
in execution of any meditated scheme of future fraud or injury to other 
persons. It is true, that although the party may not have been in- 
debted at the time of making the voluntary gift or conveyance, still, if 
it was made with any design of fraud or collusion, or injury to other 
persons in future, it would be void. It is likewise true, that if the 
conveyance is intentionally made to defraud existing creditors, it will, in 
general, be held void as to subsequent creditors. [326] But if there 
be no existing creditors to be prejudiced by the conveyance, or if it ap- 
pear to have been made honafide^ and under circumstances which clearly 
repel any presumption of frandulent intention, it is difficult to perceive 
upon what sound principle a subsequent creditors can be let in to im- 
peach the voluntary conveyance. As against existing creditors the 
principle is obviously just, that a voluntary settlement or conveyance 
will be presumed fraudulent. But as to subsequent creditors there is 
no such presumption, and fraud in fact must be established. 

In the present case, notwithstanding the suspicions that may grow out 
of the transaction, there is not sufficient proof of indebtedness, or of 
intentional fraud, to entitle the complainant to relief. 

Decree affirmed. 



THOMAS LANCASTER v. V. H. ALLEN, Guardian, etc. 

Nashville, December, 1868. 

1. Trust and trustee — Guardian — Misapplication op money. If a guardian, or other 
trustee, agree to do an act which in itBelf is a manifest breach of trust, and the party who 
jBoncurs in the act has notice of the trust, neither party will be heard in a court of justice 
to insist upon the performance of such act. [Cited in Carnes v. Poik, 4 Coldw. 94.] 

S. Same — Same — Same— Case in judgment. The defendant in error held a note on the 
plaintiff in error, as guardian, etc. He purchased a mule and some plank of the plain tiif 
in error, and agreed that it should go in satisfaction of said note, but subsequently 
refused to do so, and sued on the note. Held^ that such an application of the ward's 
money would have been a wilful misapplication of the trust fund, and would have 
involved both parties in a direct breach of trust, and neither party can enforce the 
agreement. 

8. Question seyersed. The question as to whether, if the executory agreement had been 
actually carried into effect by applying the price of the plank and mule as a payment on 
the note, such payment, as against the guardian, would have been good or not, is not 
decided. 
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FROM SMITH. 

[327] This cause was tried before Gardenhire, J., at the November 

term, 1858. The defendant appealed. 

A. McLain^ for the plaintiff in error ; S, M. Fite^ for the defendant- 
in error. 

McEiNNET, J., delivered the opinion of the court. 

This was an action of debt upon a bill single for $180, executed by 
Lancaster to Allen, on the first of January, 1854. 

The note expresses on its face that the money was payable to Allen ^ 
aa guardian of one John Allen, for the hire of four slaves, the property 
of the ward, for the year 1854. 

The suit was commenced before a justice on the 5th of September, 
1858, and was taken by appeal to the Circuit Court, where judgment 
was rendered in favor of the plaintiff for the full amount due upon the 
note, with interest. 

On the trial it was proved that, in April, 1855, the defendant sold the- 
plaintiff a quantity of plank, and that in the summer of 1857, he also 
sold him a mule, and that it was agreed between the plaintiff and de- 
fendant, [328] at the time of the respective sales, that the price of the 
plank and mule was to be applied in payment of so much of the debt 
due upon the note for the hire of said negroes. The plaintiff failed to 
enter any credit on the note, and refused on the trial, to abide the 
agreement. 

His honor, the Circuit Judge, instructed the jury that the agreement 
was illegal, and could not be enforced. And the question is, Did the 
court err in this instruction ? We think not. To have appropriated the 
money of the ward, in the hands of the defendant, to the payment of 
the individual debt of the plaintiff, for the plank and mule purchased, 
for his own benefit, from the defendant, would have been a wilful mis- 
application of the trust fund, and would have involved both parties in a 
direct breach of trust. No argument is necessary to establish the prop- 
osition, that if a guardian, or other trustee, agree to do an act, which,. 
in itself, is a manifest breach of trust, and the party who concurs in 
the act has notice of the trust, neither party will be heard in a court of 
jnstice to insist upon the performance of such act. Such an agreement 
is regarded as a fraud upon the rights of the beneficiary ; and all wha 
participate in it, knowingl}', will be equally affected by it. 

It is not necessary to discuss the question, whether, if the executory 
agreement had been actually carried into effect, by applying the price 
of the plank and mule as a payment on the note, such payment, as- 
against the guardian, would have been good or not. The admission that 
it might have been operative, by way of estoppel upon the plaintiff, 
though invalid as against the ward, would not in the least degree militate 
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against the [329] proposition we have asserted, that, as an execatory 
Agreement, its performance cannot be enforced. 
The judgment will be affirmed. 



DAVID LEWIS V. THE STATE. 

Naahvllle, December, 1858. 

1. Criminal law— Plbadino— Plea in abatement not favored. A plea in abatement 

is not favored, and most be taken with great strictness. 

2. Same — Same— Form of plea in abatement. A plea in a5a<em«n< to a presentment. 

should commence by praying Judgment of the presentment, and conclade with a like 
prayer, and that said presentment be quashed. If it begin and conclad,e like a plea in 
har^ it is bad as a plea in abatement. 

8. Same — Same— Replication. To a plea in abatement setting forth that the defendant 
was indicted by the wrong name, a replication, alleging that the defendant is called and 
known by the name mentioned in the presentment, is good. 

4. Same— Same- Demurrer reaches the first defect. A demurrer reaches the first 
defect in pleading. 

IS. Same — Same — Respondent ouster — Final judgment. Upon sustaining a demurrer 
to a plea in abatement, the proper Judgment is, that the defendant plead over; but if he 
refuse to do so, the court may render final Judgment against him. 

«. Same— Same— Replication and issue filed in brief. If the defendant plead In 
abatement, and the state replies, the words " RepUcaHon and Usue" in brief, found in 
the record in the absence of evidence that they were intended as an issue upon the SttU^t 
replication, will be treated as nullity. 

FROM WHITE. 

The plaintiff in error was presented for gaming. He filed the follow- 
ing plea: 

• [330] ^^ The defendant, in proper person, comes and defends the 
wrong and injuiy when, etc., and for plea, says actio non, because he 
says he is indicted by the name of David Lewis, when in fact his name 
is not now, nor never has been David Lewis, but his name now is, and 
■ever has been, Davis Lewis, which he is ready to verify: Wherefore, 
he prays judgment, if he ought to be compelled to make any other or 
further defence to said indictment." 

The Attorney-General, W. C. Payne, replied, that the defendant was 
called and known by the name of David Lewis, as well as Davis Lewis. 

The defendant filed a demurrer to the replication of the State. 

At the September term, 1868, the cause was heard upon the demurrer, 
when the presiding Judge, Gardenhire, sustained the demurrer to the 
defendant's plea; and, he refusing to answer over, rendered up final 
judgment against him. The defendant appealed. 

r. B. Murray, for the plaintiff in error; Sneed, Attorney-General^ 
for the State. 

Wright, J., delivered the opinion of the court. 
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We perceive no error in the judgment of the Circuit Court in this 
cause, and affirm it. 

The ground assumed for its reversal by the counsel of the plaintiff in 
error, if we understand it, is, that his plea in abatement to the present- 
ment is good, and the Circuit Judge erred in holding it bad, upon his 
demurrer to the State's replication to the plea. 

[331] The demurrer reached the first fault in pleading. 

A plea in abatement is not favored, and must be taken with great 
strictness. 

This plea is bad. It had neither the proper beginning or conclusion. 
It should have began by praying judgment of the presentment, and 
have concluded with a like prayer, and that it be quashed. 1 Chitty's 
Cr. Law, 448. The King v. Shakespeare, 10 East. 83. Instead of this, 
it began and concluded more like a plea in bar, and was, as we think, in 
other respects defective. 

We also think the replication to the plea was good. 1 Chitty's Cr. 
Law, 449. And in whatever way we take the judgment of the Circuit 
Court, whether as sustaining the demurrer to the plea, or as overruling 
it upon the replication, Jt contains no error of which the plaintiff can 
complain. 

The proper judgment in such a case was, that defendant plead over, 
but having refused to do so, the court did not err in rendering final 
judgment against him. 1 Chitty's Cr. Law, 441-451 ; The King v. 
Gibson, 8 East, 107 ; 1 Chitty's Cr. Law, 424 and 425 ; Commonwealth 
V. Moore, 9 Mass. 402. 

The brief words, " Replication and issue," as found in this record, we 
cannot notice. We have no evidence that they, were intended as an 
issue-upon the State's replication. We infer directly the contrary from 
reading this record. We may treat them as nullities. Webber v. Hens- 
ton, 6 Yerg. 314 ; 4 id. 565. 

Judgment affirmed. 



JAMES W. GRISSOM v. L. B. & T. D. FITE. 

Nashville, Deoexaber, 1868. 

1. Practice —Lbavb to file a defective flea refused. It is not error in the Circnit 
Court to refuse leave, at the trial term, to file a defective plea. 

S. Plbadino — NON EST FACTUM. A plea of non est factum filed by the accommodation 
endorser of a note, which was left to be filled up by the maker, should aver that the 
endorsee knew at the time he received the note, that the maker was not authorized to 
insert the amount with which the note was filled up. The law presumes the holder o 
the note to have purchased for value and in due course of trade, and he could enforce 
the collection of it, unless he had notice of the want of authority to fill up with the amount 
inserted. [Ace. Waldron «. Young, 9 Ueisk. 782, citing this case.] 
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FROM SMITH. \ 

[332] At the trial term the plaintiff in error asked leave to file this plea r 

^^ And the defendant^ James W. Grissom, comes and defends the 
wrong and injury, when, etc., and for plea says, that at the time of en* 
dorsing, as security, the said promissory notes declared on, they were 
both blank as to the amount, and that sometimes subsequent to the ex- 
ecution thereof by this defendant, and in his absence, and without his 
assent or authority, said blanks were filled up in one of said notes, by 
inserting the words, ^ four hundred and fifty-three dollars and seventy- 
one cents,' and the other note was filled up, by inserting the words, 
' four hundred and fifty-eight dollars and twenty-four cents,' without 
any acknowledgment or redelivery of said supposed promissory notes 
by this defendant. 

[332] ^* The defendant further avers, that at the time of endorsing 
said supposed promissory note, as aforesaid, his co-defendant, Jas. A. 
Crutcher, was authorized to fill up the respective blanks in them as to 
the amount, so that both of said promissory notes together, should not 
exceed the sum of four or five hundred dollars ; and in no event was 
this defendant to be bound as endorser thereof, for a greater amount 
than four hundred or five hundred dollars, altogether, on both of said 
supposed promissory notes. Both of which were afterwards filled up as 
to amounts, as aforesaid, without the consent or procurement of this 
defendant, and without his acknowledgment or re-delivery thereof. And 
this he is ready to verify," etc. 

The court, Gardenhire, J., presiding, refused the application. 
Judgment was rendered in favor of the plaintiff, at the November term, 
1858, and the defendant, Giissom, appealed. 

W. H, De Witt^ for the plaintiff in error, cited and commented upon 
the following authorities : 

12 Con. Eng. 285 ; 17 Johns. 301 ; 3 Pick. 5 ; 2 Greenl. on Ev., sec. 
172, and authorities there cited ; 2 Stark, on Ev. 220, and authorities 
there referred to ; Hall v. Hall, 8 Conn. 336 ; Bank of St. Albans v. 
Gilliland, 23 Wend. 311; Wheeler v. Guild, 20 Pick. 545; 2 Kent's 
Com. 80, 81; 9 Wend. 170; 10 Dougl. 85; 5 Pick. 223; 20 Johns. ; 
13 East, 135, note; Grant v. Vaughan, 3 Burr. 15, 16; Story on Ag., 
sees. 14, 15, 29, 34. 

[334] S. M. Fiie^ for the defendants in error, said : 

The plaintiff in eiTor insists that there was error in the refusal of the 
court to permit him to file a new plea at the trial term. 

We say there was no error for two reasons : 

1. There is no good reason given for not filing it at the first term. 

2. The plea was bad, because, if true, it was no defence to the 
action. 
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The point in it is, simply, that the notes, when endorsed by him, were 
in blank as to amount, \>eing executed and delivered by him to the 
maker, to be filled up with $400 or $500 ; and that Crutcher, the maker, 
for whose accommodation he endorsed, filled them^ with double that 
amount, and that this was done in the presence of defendant in error. 
But it does not aver that the defendants had any knowledge that the 
notes were being filled up with too large an amount. That this delivery 
of the notes in blank to be filled up by Crutcher, the maker, was a carte 
blanche to fill them with any amount, see Nichol, Hill & Co. v. Bate, 10 
Yerg. 429 ; Chitty on Bills, 33, and note 1 ; Chitty on Bills, 186 ; Put- 
nam et al, V. Sullivan et al.^ 4 Mass. 45. 

Wright, J., delivered the opinion of the court. 

The pleadings in this case were duly made up at the appearance term. 

At the trial term the defendant, Grissom, moved the court for leave 
to file a plea of non est factum. This was refused by the Circuit Judge. 

[335] In this there is no error. The plea was bad, because, if true, 
it was no defence to the action. 

The plaintiffs were the holders of the two promissory notes in ques- 
tion, by endorsement from Grissom, and in legal presumption had pur- 
i^hased them for value, and in due course of trade. 2 Greenl. on Ev. 
sec. 172. 

It may very well be true that the notes were endorsed by him in 
blank, as to the amount, and delivered by him to Crutcher, the maker, 
for whose accommodation they were made, to be filled up and used for 
a sum not exceeding $500 ; and that he afterwards, in the absence, and 
without the authority of Grissom, in the presence of the plaintiffs, 
caused the blanks to be filled in double that sum ; yet if the plaintiffs 
were ignorant of his want of authority so to fill up and use said notes, 
and were bona fide holders, they would still be entitled to recover. 
The plea does not negative this, and the authorites are abundant to 
«how it is defective. Stuart v, Davidson et al., Peck. 202, 203 ; Bank 
of the Commonwealth v. Curry, 2 Dana, 142 ; Eimbro v. Lytle, 10 
Yerg. 417. 

It may be very true, as argued by the counsel of Grissom, that under 
a proper plea, if he were to show by proof the facts stated in this plea, 
the plaintiffs would then be required to show under what circumstances 
and for what value they became the holders. 2 Greenl. on Ev. sec. 
172. 

Yet this is a question of evidence, and not of pleading ; and it is still 
manifest the plea was defective. 

AfiSrm the judgment. 
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POLK, WILSON & CO. v. THOMAS H. FANCHER et aL 

Nashville, December, 1868. 

1. Slavbs — Rule in fixing value — Evidence. The owner of a slave, whose life has been. 

nnlawfally taken, is entitled to recover his market value, considering his age, appear- 
ance, health, and general traits of moral character; bnt evidence of an alleged crime, for 
which he has been committed to Jail, but not tried, is inadmissible. The law presumes 
him innocent until his guilt is made to appear legally, and his value should be ascer- 
tained upon this legal presumption. 

2. Same — Exemplary damages. In suits for injuries to personal property, the Juiy is not 

restricted to the pecuniaiy loss of the plaintiff, if the case is one of wantonness and 
cruelty. In such cases the damages should be such as not only to compensate the plaintiff 
but operate as a punishment of the defendant, and an example to deter others from the 
commission of like offences. 

3. Same—- Same— Case in judgment. A slave was charged with the crimes of rape and 

murder — was arrested and committed to jail to await his trial. The defendants broke 
open the jail, took the slave from the custody of the law, and hung him. Held, that it is 
a case of extraordinary aggravation, i^ which the law was set at defiance, public justice 
insulted, and the life of a human being, already in manacles, lawlessly taken, and calls 
for exemplary and vindictive damages; and evidence of said chaiges is not admissible ia 
ascertaining the value of the slave. 

FROM WHITE. 

[336] This cause was tried at the September term, 1858, before 
McHenry, Special Judge, selected and agreed upon by the parties, the 
presiding Judge, Gardenhire, being incompetent. The jury returned a 
verdict for one cent damages, and the plaintiffs appealed. 

M. M. Brieii^ for the plaintiffs; T, B. Muii-y and GolmSy for the 
defendants. 

[337] Caruthers, J., delivered the opinion of the court. 

This was an action on the case, with one count in trover and another 
in case, brought against the defendants in White Circuit Court, to re- 
cover damages for killing their negro man slave, Austin. The verdict 
and judgment were in favor of the plaintiffs for one cent damages, and 
they bring up the case by appeal in error. 

The court permitted the defendants to prove the good character of the 
slave to be bad, and to give their opinions that he was of no value on ac- 
count of his infam3\ Most of them stated that they had never seen 
or known him until he was apprehended for rape and murder, and put 
into the jail in Sparta ; and in view of that charge hanging over him, 
they considered him worth nothing. Objections to all this evidence 
were overruled, and it was permitted to go to the jui-y. This we think 
clearly erroneous. It is easy to see, in a case like this, what a pow- 
erful effect such proof would have upon the minds of a jury. 

The case was one of extraordinary aggravation, in which all law was 
set at defiance, public justice insulted, and the life of a human being, 
already in manacles, lawlessly destroyed. He was charged with the 
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shocking crime of rape and murder, combined. But the officers of jus- 
tice had performed their duty, and had him safely incarcerated in jail to- 
await the vengeance of the law, in case his guilt was established accord- 
ing to its forms. There was not the least necessity that the defendants- 
should interfere after the criminal had been secured and disarmed of 
all power of resistance or of flight, and shed human blood, even of a 
slave, without [338] trial or condemnation. If the slave was guilty of 
the crimes imputed, no punishment would have been too severe for him, 
and so, by the law, the penalty is death — death by hanging — the mode 
adopted by the defendants without and against law. But no man, 
whether bond or free, is to be condemned or punished without a hearing 
— a fair and impartial trial. There is neither valor nor patriotism in 
deeds like these. Not valor, because there is no contest — the victim is 
already in bonds and harmless ; nor patriotism, because the country has 
provided for the proper and legal punishment of offenders, and needs 
not the aid of mobs and lawless combinations to wield the sword of jus- 
tice or quicken its stroke. No matter how great the malefactor may be, 
whose life is thus taken without law, a feeling of alarm and insecurity 
pervades the whole community when one of these shocking deeds of vio- 
lence is perpetrated. No man can tell what unfortunate concurrence of 
circumstances may raise the storm of popular fury against him, though 
he may be innocent, and bring speedy destruction upon him, if the ex- 
amples are to be tolerated. All good citizens, every one who values his 
own safety, or has any regard for law and order, should unite in rebuk- 
ing, in all proper modes, these outrages upon the lives of men and 
obstructions of the course of law and justice. The courts and juries, 
public officers and citizens, should set their faces like flint against popu- 
lar outbreaks and mobs, in all their forms. 

This slave was well secured in jail to abide his tnal and answer the 
demands of justice against him, even with his life. There was no chance 
for escape. 

Some of the defendants by written agreement to [339] stand by each 
other, and others without having signed it, moved by concert to the 
jail, broke down the door, took out the negro, and hung him till he was 
dead. 

It may be that he was guilty, but that was no good reason why others 
should bring the blood of murder upon themselves, by taking life with- 
out authority of law, and in contempt of public justice. If he were 
guilty of the enormous crimes charged against him, it was not then made 
manifest by a trial, and his guilt had not been established. The pre- 
sumption of innocence can only be removed by proof upon a legal trial. 

It must be taken, then, for the purposes of this suit, that no crime 
had been committed by the victim of this wanton outrage. The jury 
should have been so instructed, and no proof of character, based upon 

191 



V 



339-341 head's reports. 

this charge, should have been admitted. This would involve the neces- 
sity of trying the truth of all such charges to ascertain what weight 
-should be given to the opinion. It is easy to see that this mode of as- 
certaining damages from the value of the slave, based upon character, 
with reference to the truth of the charge, would always make a case of 
nominal damages in cases of this kind. Witnesses would readily say, 
that as the slave was guilty of murder, and confined in jail to be hung 
for it, he was of no value. That is not the rule in such a case. His 
value should be determined from age, appearance, health, and, with all 
these, what he would sell for in the market ; not what A, B, or C would 
^ve for him, or what he was worth if the charge were true. They reck- 
lessly slew him, and his guilt can never be legally made out. This mis- 
guided zeal to avenge the wrongs of others has deprived society of an 
example to deter evil men from [340] crime, and presented an example, 
of all others, the most alarming to any well ordered community. 

The general moral traits of character, as well as physical condition, 
would constitute elements in the estimation of value, but without refer- 
ence to the accusation upon which he had not been tried, and as to which 
the law presumed his innocence, until the contrary was made legally to 
appear. It was not for the defendants to adjudge that question, nor for 
witnesses to form and give their opinions as to his value upon the sup- 
position of his guilt. 

We think his honor also erred in holding that this was not a case in 
which the jury might go beyond the actual value, and give exemplary 
and vindicative damages. It was a deliberate, premeditated, and vio- 
lent destruction of the plaintiff's property, in disregard of both the civil 
and criminsl laws of the State, and of most evil example. It is just the 
kind of case in which the jury ought to have been allowed to vindicate 
the law by going beyond the value, and giving exemplary damages. In 
the case of Johnson v. Perry, 2 Humph. 569, where the action was, like 
this, for an injury to a slave, the court says, '* the jury may give smart 
money as a punishment for aggravated circumstances attending the 
wrong." 

In Tillotson v. Cheetham, 3 J. B., 56-64, which was an action for 
beating a horse to death, it was held, that as it was a case of ^* wanton- 
ness and cruelty, the jury had a right to give smart money." This was 
the charge of the Circuit Judge, and the Supreme Coui*t said it was cor- 
rect, and that they would have been better satisfied with the verdict if it 
had been more exemplary. The Supreme Court of Connecticut (10 
[341] Conn. 884) hold, that for injuries to personal property, ^^ the 
jury is not restricted to the pecuniary loss of the plaintiff." These 
cases, and many others, are cited in Sedgw. on Dam. 454, 464. The 
reason of this rule is, that, in aggravated cases, the damages should be 
such as not only to remunerate or compensate the plaintiff, but to oper- 
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ate as a punishment of defendant, and an example to deter others from 
like offences. This principle is everywhere regarded as one of most 
salutary influence in the administration of justice, tending to prevent 
wrongs by the double operation of punishment and example. 

The plaintiffs proved their title to this slave, and that he was killed by 
the defendants, and should have recovered his market value, at least. 
The verdict was a mockery of justice. 

The judgment will be reversed, and a new trial granted. 



SAMUEL SLAUGHTER v. GEORGE W. BIRDWELL. 

Nashville. Deoexaber, 1868. 

1. Witness— FORFEiTURK against— Act of 1794, oh. 1, sec. 29. By the act of 1794, ch. l, 
sec. 29 (Code, $ 3821), a witness who is regularly summoned is bound to attend from term 
to term, until discharged by the court, or the party at whose instance he may have been 
summoned, under the penalty prescribed, unless, on the return of the scire facku, suifl- 
cient cause be shown by the witness " of his incapacity to attend at the time and place 
mentioned, in the subpcena." This incapacity must be a personal one, of the witness 
himself, and the sickness of his wife, or other member of his family, will not excuse him 
from attendance. 

2. Question Reserved. In the case of Duke r. Given, 4 Yerg. 478, the " incapacity" con- 
templated by the act of 1704, is held to mean a physical incapacity of the witness. 
Whether or not this restricted sense of the term "incapacity" be warranted, does not 
arise in this case, and is not determined. 

FROM JACKSON. 

[343] The demurrer to tbe plea of defendant having been sustained 
by Goodall, J., and judgment final rendered, tbe defendant appealed. 

McHenry and Gardenhire^ for the plaintiff in error, said : 

1st. The court has no power after the adjournment of court, or after 
the adjournment of the term, to make any addition to, or alteration of 
the record. Clark v. Lowry, 3 Sneed, 81; Staggs v. The State, 3 
Humph. 272-5. 

2d. The laws authorizing forfeitures against witnesses are highly 
penal and must be strictly pursued. Great strictness is required, be- 
cause experience proves that the subject of litigation '^may be lost 
sight of, or become an object of less interest than to secure forfeitures 
against witnesses by one artifice or another." That the party summon- 
ing the witness may, in addition to the penalty, recover damages com- 
mensurate with the injury, ^'furnishes another reason for a high degree 
of strictness in the proceeding to recover the penalty." Risdon Knott 
V. M. Smith, 2 Sneed, 246; 3 Humph. 225; 11 Humph. 72. 

[343] 3d. In this case the judgment nisi does not assume the facts 
necsesary to give the court jurisdiction. It does not show when the wit- 
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ness was summoned, whether by subpoena issued in vacation, or instanter. 
It must be seen from the judgment, that the defendant was summoned 
in compliance with the provisions of the act of 1838^ ch. 131 ; (Nichol- 
son's Sup. 232), and that he has incurred liability by refusing to obey 
the process. The time of service and the time he was bound to appear, 
ought to be seen from the judgment. Dickerson v. Kincaid, 11 Humph. 
72 ; Risdon Knott v. M. Smith, 2 Sneed, 246. 

4th. The dangerous sickness of the witness' wife, or family, is suf- 
ficient cause of his incapacity to attend. The witness is bound to make 
extraordinary efforts to attend. Nothing but extreme poverty, or sick- 
ness of himself or family, or high water, or the like, will excuse him. 
But he will be excused if he show that in failing to attend, he was 
guilty of no negligence or wilful disobediance of the process. People 
V. Davis, 15 Wend. 602 ; 3 U. S. Dig. 706 ; Maclain v. Wilson, 21 Ala. 
670 ; 14 U. S. Dig. 603. 

J. F. Murray y for the defendant in error, insisted that — 

The only question that legitimately arises in this cause, is upon the 
pleadings. The plaintiff in error, Samuel Slaughter, relies, as his only 
defence in this cause, on the sickness of his wife, and pleads that as a 
defence [344] in this suit, to which we demur. The court below sus- 
tained the demurrer, and the plaintiff in error failing to make any other 
defence, the interlocutory judgment was made absolute. This action 
of the court is sustained by a plain act of the Assembly ; see act of 
1794, N. and C. 711, § 29. This act furnishes but two lawful excuses 
for the non-attendance of witnesses sun^moned in any cause : 1st The 
discharge of the party summoning him. 2d. His physical incapacity 
to attend. N. and C. 712, § 29 ; Meigs' Dig. 1047, where the causes 
decided by this court are collected, on the above subject. 

McKiNNET, J., delivered the opinion of the court. 

At the November term, 1855, of the Circuit Court of Jackson, judg- 
ment nisi was entered up against Slaughter, for $125, for his failure to 
attend, as he had been duly summoned to do, as a witness for the 
plaintiff in the suit of Birdwell v. Hall, then pending, and for trial in 
said court. 

Scire facias was issued and served on Slaughter, on the return of 
which, he pleaded, in substance, ^^that he was unable to attend, be- 
cause of the illness of his wife, who was confined to her bed, and so ill, 
that his attention to her was absolutely necessary to her comfort and 
safety." 

To this plea there was a demurrer, which, on argument, was sus- 
tained, and final judgment rendered against the defendant. 

[34S] There is proof in the record tending to impeach the truth of 
the plea. But we decline to notice it, as it was irregularly received, the 
judgment on the demurrer being decisive of the case. 
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By the act of 1794, ch. 1, sec. 29, a witness regularly summoned, is 
bound to attend, from term to term, until discharged by the court, or 
the party at whose instance he may have been summoned, under the 
penalty prescribed ; unless on the return of a scire facias^ sufficient 
•cause be shown by the witness, '^ of his incapacity to attend at the time 
and place mentioned in the subpoena. " 

In Duke u. Given, 4 Yerg. 478, the " incapacity " contemplated by 
the statute, is held to mean a physical incapacity of the witness. Whether 
or not this restricted sense of the term ^^ incapacity " be warranted, we 
need not now enquire. As we feel clear, that the facts alleged in the 
plea, do not constitute such an incapacity on the part of the witness to 
obey the command of the summons, as is contemplated by the act. 
The act obviously means that the incapacity, of whatever nature it may 
be held to be, must be a personal incapacity of the witness himself. 
This may seem to be a harsh requirement of the law, but, if so, the 
power to change it belongs not to the courts. It must be remembered, 
however, that none others than a highly stringent law would be sufficient 
to enforce the attendance of witnesses in many cases. 

Judgment affirmed. 



CAROLINE WADE v. CANTRELL AND TUBS, AdminiS' 

tratorsy etc. 

Nashville, Decexaber, 1868. 

1. Statute of limitations— Adybrsb possession of the wife. Theadyerse poMes- 
Bion of a slave by a feme covert for three years, under a parol gift from her father, vests 
an absolute title of such slave in her, by operation of the statute of limitations. [Cited 
in Garrett v. Vanghan, 1 Baxt. 117.] 

-%. Husband and wife —Marital rights of the husband. So soon as the wife acquires 
title to personal property, being in possession, the marital right of the husband attaches, 
and the title passes to him by operation of law, and he cannot divest himself of his right 
to property thus cast upon him by law, by declaring that it belongs to his wife. The 
property belongs to him, and upon his death goes to his legal representatives, for the 
payment of his debts. [Cited in Allen v. Walt, 9 Heisk. 246.] 

FROM DEKALB. 

[346] This cause was tried at the April term, 1858, before Goodall, 
J., and judgment having been rendered in favor of the defendants, the 
plaintiff appealed. 

Colms^ Tumey^ Stone and Fare^ for the plaintiff ; M. M. Brien^ and 
H. Cantrelly for the defendants. 

Cabuthbbs, J., delivered the opinion of the court. 

This action of replevin was brought by the defendants in error, as the 
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administrators of Wm. M. Wade, for a negro girl, slave, named Emiline^ 
in the possession of Caroline Wade, widow of the intestate. 

In 1846, the father of Mrs. Wade sent the slave to [347] her as a. 
gift, and she so remained for more than three years before the death of 
Wade. The father made a deed of gift to his daughter, but it was never 
delivered, and is, therefore, invalid. He states that the gift was abso- 
lute, though verbal, but he intended to get a lawyer to write a deed to 
the separate use of his daughter, but never did it. The husband alwaya 
said the slave belonged to his wife, and was not his, never set up an^r 
claim to her. The wife, however, claimed her all the time. . 

The question presented is, whether, under these circumstances, this, 
slave constitutes a part of the estate, and is liable for the debts of intes- 
tate. There is no doubt, but, that by operation of the statute of limita- 
tions on the parol gift, the title of the donor is extinguished. But it is- 
contended, that, as the intestate never claimed the property as his own^ 
no title would vest in him. But he claimed for his wife, and she held 
adversely to the donor. If her right was perfected by the operation of 
the statute, as well as by a writing, or otherwise, it would inure to the 
husband, as much as if it had operated upon an adverse holding and 
claim for himself. The law would fix the title in him the moment it be- 
come hers, without regard to his declarations. A man cannot denude 
himself of his right to property, which the law vests in him, by simplj 
declaring that it belongs to his wife. 

The pur|>oses and intentions of the donor to place restrictions and 
limitations up>on the gift, which was never executed, can have no effect. 
He admits the donation was without qualification at the time it was made, 
and this is further established by the writing drawn up by [348] him^ 
but not delivered so as to take effect. The unexecuted design to re- 
strict the slave to the separate use of his daughter, by a writing he in- 
tended to execute afterwards, cannot change the case. If this had 
been done at the time, or within three years afterwards, before the stat- 
ute had placed the right beyond his control, it would have changed the 
case ; but having been neglected, the law must .have its course, and the 
slave goes into the administration for the benefit of creditors or the dis- 
tributees. 

So the law was held below, and we affirm the judgment. 
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N. APPLE AND WIFE v. GEO. APPLE et al. 

Nashville, December, 1858. 

Dowss— Widow not dowablb of iakds held in remaindbb— act of 1784, ch. 22. 
8SC. 8. At the common law» an indispensable element in the claim to dower, is the 
seisin of the husband daring the coverture. An actual seizin is not necessary. A seizin 
in law is sufficient. But the freehold and inheritance must be consolidated, and be in 
the husband «wn«(< et ttmel during the marriage, to render the wife dowable. The hus- 
band is not thus seized of a remainder interest in land, during the continuance of the lif e> 
estate, and if he die before the termination of such estate, his widow is not entitled to 
dower in said lands, upon the death of the tenant for life. This rule of the common law 
is not changed by the act of 1784, ch. 22, % 8. (Code, % 2898). [Citing Tipton v. Dayls, 5 
Hayw. 278, which see.] 

FROM OYSRTON. 

This was an application for dower. Chancellor Van Dyke pronounced 
a decree in favor of the complainants, at the April term, 1858. The 
defendants appealed. 

[349] Sam'l Tumey, J. W. McHenry and J. P. Murray^ for the 
complainants, cited Gourlej v. Thompson, 3 Sneed, 892 ; Williams v. 
Williams, 10 Yerg. 25 ; 1 Jar. on Wills, 731, 733 ; Combs v. Young, 4 
Yerg. 225; 1 Bla. Com. 87; 2 Bla. Com. 129, 315, 816; 4 Kent's 
Com. 35, 38 ; Act of 1784, ch. 22, sec. 8. 

Swope, Stanton and Qaarles^ for the defendants, cited 4 Kent's Com. 
80, 38, 39, 67, 40; Reeve's Dom. Re. 41, 54, 56; 5 Handy, 279. 

Wright, J., delivered the opinion of the court. 

The complainant, Elizabeth, is the widow of Jonathan Holeford, and 
claims dower in a tract of 150 acres of land in Overton county. 

It belonged to his father, John Holeford, who died about the year 
1835, leaving a will, in which he devised this land to his wife, Sally 
Holeford, during her widowhood, with remainder, in fee, to said 
Jonathan Holeford. 

He married the complainant, Elizabeth, and died during the lifetime 
of his mother, the said Sally Holeford, who never again married, and is 
now dead. 

The question now is, whether the said Jonathan was so seized of said 
tract of land, or had such estate or interest in the same, as that com- 
plainant Elizabeth can be endowed thereof? 

The Chancellor was of opinion he had, and so decreed. 

In this we think he erred. 

At the common law, clearly, she was not entitled to [350] dower, 
because her husband, Jonathan Holeford, was never seized of this estate. 
He had, to be sure, an estate Of inheritance in remainder, but the free- 
hold and life estates, and therefore the seizin, were in Sally Holeford, 
who survived him. 
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Blackstone in the 2d volume of his Commentaries, page 122, in treat- 
ing of freehold estates, not of inheritance, says, ''such estates for life 
will, generally speaking, endure as long as the life for which they are 
granted ; but there are some estates for life, which may determine upon 
the future contingencies, before the life for which they are created ex- 
pires. As if an estate be granted to a woman during her widowhood, 
or to a man until he be promoted to a benefice ; in these, and similar 
cases, whenever the contingency happens, when the widow marries, or 
when the grantee obtains a benefice, the respective estates are absolutely 
determined and gone. Tet while they subsist, they are reckoned estates 
for life ; because the term for which they will endure being uncertain, 
they may, by possibility, last for life, if the contingencies upon which 
they are to determine do not sooner happen." 

So that in this case, and for the purpose of the determination of this 
question, there can be no doubt that we are to regard Sally Holeford as 
the owner of this estate for her life, and as having the freehold and 
seizin. 

This being so, it is impossible that complainant, at the common law, 
can be endowed of this land. 

An indispensable element in the claim to dower, was the seizin of the 
husband during coverture. An actual seizin was not necessary ; a seizin 
in law being sufficient. But the freehold and inheritance must be con- 
solidated, [351] and be in the husband aimul et semel during the mar- 
riage, to render the wife dowable. 4 Kent, 89. He must have been 
seized, during the coverture, of a present freehold estate, as well as of 
an estate of inheritance in the premises. Dunham v. Osborne, 1 Paige» 
634. 

The term seizin had a fixed legal meaning among common-law writers ; 
and whenever a freehold estate, such as that of Sally Holeford, existed 
in another, and prevented the husband from an immediate possession 
and enjoyment of the inheritance, his wife was not entitled to dower, 
because he had no seizin of the estate. 

The authorities even went so far as to hold that, if upon the determi- 
nation of a particular freehold estate, the tenant held over and contin- 
ued his seizin^ and the husband died before entry, or if he died before 
entry in a case of forfeiture for a condition broken, his wife was not 
dowable, because he had no seizin either in fact or in law. 4 Kent, 38. 

These- authorities are not controverted by complainant's counsel. 
But they insist that this rule of the common law has been so changed 
by the act of 1784, ch. 22, sec. 8, that she may now have dower in this 
estate. 

To this we cannot assent. We find nothing in this act to justify any 
such conclusion, but quite the contrary. 

But if the widow's dower is now to be one-third part of all the lands^ 

198 



APPLE V. APPLE. 351-353 

tenements and hereditaments of which her husband died seized or pos- 
sessed, during her natural life. 

It is evident t^at those who framed thh act well undei*stood the 
principles of the common law, and the meaning of its terms. In em- 
ploying the term seized, [352] we cannot doubt that they used it in its 
well-known common-law sense ; and so we must take it. This is the 
settled rule in the construction of statutes. If it had been intended to 
endow the wife of a remainder dependant upon a freehold estate, very 
different language would have been used. 

An example may be found in the second section of the act changing 
the common law rule of descents. Here the provision is that when any 
person shall die seized, or possessed of, or having any right, title, or in- 
terest in snd to any estate, or inheritance of land, or other real estate in 
fee-simple, and such person shall die intestate, etc. This so altered the 
common-law rule as to make the actual seizin of the ancestor unneces- 
saTy in order to make him the root or stock from which an inheritance 
might be transmitted ; and now he may be accounted an ancestor who 
hath only a bare right or title to enter, or be otherwise seized. 2 
Blackf. 209. 

But as to the right of dower, we find no such phraseology. Statutes 
are not presumed to make any alteration in the common law further or 
otherwise than the act expressly declares, and are to be construed as 
near to the rule and reason of the common law as may be. 7'Bac. Abr. 
456. 

Looking to the entire act, we cannot doubt, that in order to entitle 
the widow to dower, it is still necessary that the husband shall, during 
the coverture, be seized of a present freehold estate, as well as of an es- 
tate of inheritance in the premises. 

The term ^' possessed," used in the statute, cannot help complainant. 
For if it mean anything more than the word *' seized^^* it certainly can- 
not be extended to [353] an estate of which the husband was neither 
seized or possessed, and to the possession and enjoyment of which he 
has no right till the determination of an outstanding life-estate. In 
Tipton V. Davis, 5 Hayw. 279, it is held not to embrace leasehold or 
equitable estates ; and that the term " possessed '* is not to indicate the 
quantum of estate, but the manner of occupation ; and signifies, though 
not actually seized by inhabitancy, yet if he be so entitled by deed to a 
legal estate, as to have a legal right to the possession, then she shall be 
endowed. 

But all this is, it seems to us, embraced within the common law sense 
of the term seized. And if so the terms are synonymous. But it is 
not necessaiy for us so to adjudge, conclusively. 

If it be thought the law should be otherwise it is for the Legislature to 
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change it, as was done in regard to equitable estates and estates in mort- 
gage. Until this is done, we must declare the law as we find it. 

The decree of the Chancellor will be reversed, and the bill dismissed 
with costs. 



S. F. MURRAY v. A. JOHNSON. 

Nashvile, December, 1868. 

1. Partksrship — Condition precedent. If a partnership is entered Into, a failure of 
one of the partners to comply with the terms and conditions of the agreement will not 
annul the partnership, unless they are conditions present. 

S. Same --Inequality of partners services. There is no principle of law that author- 
izes an inquiry into the inequality of the services rendered by the members of a partner- 
ship, unless there is a stipulation in their agreement to that effect. [See Piper v. Smith, 
1 Head, 93.] 

8. Chancery practice— Eyidencb—Discreditino a defendant. To the extent that a 
discovery is sought from the defendant in a suit in equity, he is the witness of the com- 
plainant, and the latter is bound by his statements unless he disapprove of them. This 
may be done by other evidence, but not by attacking the general character of the 
defendant. 

FROM WHITE. 

[354] This cause was tried at the March term, 1858, before Van 
Dyke, Chancellor, who ordered an account between the partners. The 
defendant appealed. 

Colms and McHenry, for the complainant ; Sam* I Turney^ for the de- 
fendant. 

Caruthers, J., delivered the opinion of the court. 

It very clearly appears from the proof in this case, that a partnership 
existed between these parties in the practice of medicines, in 1856. 
There is no doubt either as to the terms. They were to be at equal ex- 
pense in carrying on the business ; that is, for medicines, including the 
stock Johnson then had, and shop rent ; and Murray was to have one- 
third of the profits. The parties disagreed and separated, and this bill 
is filed to settle up the partnership. 

The defendant seeks to resist the bill upon the ground, that Mur- 
ray was to pay him for one-half of the stock [355] of medicines on 
hand at the time and attend actively to the business, in both which stip- 
ulations he utterly failed, and for that reason he is not entitled to claim aa 
a partner. In fact he denies that the partnerehip contract was ever 
complete, as the conditions were not performed. Upon these issues of 
fact much proof was taken, and we are satisfied that the Chancellor was 
right in deciding that the existence of the partnership was established, 
and ordering an account. It is true that Murray did not pay for one- 
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half the medicine on hand, but that would not annul the contract, as it 
was not a eondrtion precedent. It may be true, also, that he did not 
devote himself to the practice and give attention to business as he 
should have don# ; but we are not aware of any principle that author- 
izes an inquiry into the^ inequality of services by the members of a 
partnei-ship, without express stipulations to that effect. 

But there is a question of practice, of some importance, presented in 
this case which it is proper to notice. The complainant was permitted 
to discredit the defendant by impeaching his general character, as in the 
case of a witness. The argument is, that when the answer is respon- 
sive to the charges or interrogatories in the bill, he is made a witness 
by complainant, and his statements are to be regarded as true, un- 
less disproved by two witnesses, or one with circumstances; and, 
therefore, he should be subject to impeachment in all the modes ap- 
plicable to witnesses proper. It is instisted that the weight to 
he given to his answer depends on the strength of his character. 
But that is not so. The rule is based upon the consideration, that the 
complainant had called upon him to answer as to certain facts, and 
thereby [356] puts him in the place of a witness to that extent. Hav- 
ing thus forced him into the position he occupies, and compelled him to 
answer on oath the limited extent he chooses to prescribe, it is but rea- 
sonable that he should be bound by the responses he has exacted, unless 
he can disprove them. He may weaken them by circumstances intrinsic 
or extrinsic, but he cannot be allowed to discredit by attacking the gen- 
eral character. He could not do tliis as to a witness called by himself, 
much less a party made by his bill. It is easy to see how such a prac- 
tice could be abused by turning every contest for rights into a war upon 
character. Such a practice would be intolerable, and is not sustained 
by either reason or authority. 

It would not have been thought necessary to notice this question, but 
for the fact that we are informed that it is tolerated in some sections of 
the country. 

A complainant may, now, by virtue of a late statute, if he wishes to 
avoid the effect of the rule in favor of the answer, excuse the defend- 
ant from answering upon oath ; in which case, the denials, only have 
the effect to form an issue to be decided by the weight of evidence. 

The case will be remanded for the account ordered by the Chancellor. 
The defendant will pay the cost of this court, but the cost of the deposi- 
tions upon character will be paid by the complainant. The other cost 
below will be disposed of by the Chancellor, on the final disposition of 
the cause. 

201 



357, 358 . head's reports. 



MAKY SINGLETON v. JOHN W. LOVE et al. 

Nashville, December, 1868. ^ 

1. Guardian and ward— Intebtino ward's money in land— Chancery juRieDicriON 
The Chanceiy Court has exercised the jurisdiction of changing the nature of the per-^ 
Bonal estate of infante, in cases where it was made to appear that it would be for their 
manifest beneflt, but if the infant lives he may take it as real estate without prejudice 
to his right over it during infancy as personal property. [Cited in Paul v. York, 1 Tenn. 
Ch. 560.] 

3. Same — Same — Same. The coil^t has also supported a conversion by the guardian out of 

court, in investing the ward's money in land, where the circumstances were such that 
the court itself would have directed a like investment. But the ward, when he arrives 
at full age, has his election to take the land, or the money thus invested, with interest. 
And if he dies during minority, his proper representative will have the right to treat the 
real estate purchased with the infant's money as personalty, and distributable as such. 

8. Same — Same — Election of the ward or representative. Neither the ward nor the 
representative can elect to ratify the transaction in part and repudiate it in part. If an 
election is made to take the money invested, with interest, the party making the elec- 
tion will be required to relinquish all interest in the land purchased by the guardian. 

4. Same— Same— Same — Case in judgment. The guardiaii, at the request of the ward, 

then nineteen years old, sold a small piece of land, and invested the proceeds and other 
moneys of the ward in the purchase of other lands. The ward married, and died without 
\, issue, before attaining her majority. The sale and investment were for the mani- 
fest advantage of the ward. She and her husband expressed themselves well pleased 
with the transaction. After the death of the ward her husband administered on her 
estate, and sued the guardian for the personalty due. He sought to ratify the acts of the 
guardian in part, and to repudiate them In part. It is heldt that be was egtopped from 
disaffirming the acts of the guardian — that it was an entire transansaction, and the hus- 
band is bound by his approval, in part, of the acts of the guardian, and cannot recover 
the money invested. 

FROM FENTRESS. 

[357] This cause was heard on bill and cross-bill. At the April tenn, 
1868, a decree was pronounced by Chancellor [358] Van Dyke, from 
which both parties appealed. The facts are stated in the opinion of the 
court. 

Sam'l Tumey, for the complainant ; A. A. Svx)pe, for the defendant^ 
argued : 

The guardian acted outside of her plain dutj', and the minor had a 
right to disaffirm any contract made for her, and we do not think the Court 
of Chancery can compel the minor, or her representative, to take the 
realty against consent. The court could do so by consent of the ad- 
ministrator, but not against it. A guardian, or executor, has no power 
to change the personal property of an infant into realty. If it is done, 
and the infant dies before twenty-one, a Court of Equity considers it as 
personalty, and will divest the legal title out of the heirs at law and vest 
it in the distributees. Roberts and Wife v. Jackson's Heirs, 3 Yerg. 77. 

The administrator stands in the place of the ward, and has her rights 
fully, and may disaffirm, if she could. 2 Kent. Com. 237. 

therefore, think that Love had a complete right to wholly disregard 
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the purchase of the interest in the dower lands, and sue at law for the 
personalty as though said purchase had never been made. 

But the Chancellor thought that the contract would have resulted bene- 
ficially for the minor, and affirmed the acts of the guardian against the 
wishes of the ward's administrator. If the Court of Chancery has the 
power to affirm in this State (a power which we doubt) against the con- 
sent and wishes of the ward, or the personal [359] representative, if 
she be dead, then there is a clear power as well as duty in the court to- 
reimburse and put the husband in the same situation as he would have 
been in if the conversion had not been made. Story's Eq. 1356-57. 

The court exercises a most vigilant care over the rights of infants, 
and conversions of this kind are never looked upon with favor, though 
the restrictions might be good. Storj^'s Eq. 1357-511. 

It must appear manifestly for the benefit of the infant, at least, before 
the court will confirm in any case. Story's Eq. 1357. How can it be 
manifestly for the benefit of a young lady to vest all her fortune, small 
at least, into an undivided remainder interest in a tract of land encum- 
bered by a dower estate? We do not think such was the case. It was, 
probabl3% nothing more than a whimsical notion of the mother for the 
purpose of preserving the homestead remainder in the family, or what 
is more probable, the result of the machinations of Crouch, to get hold 
of the small piece of land belonging to the minor. 

Now, upon the whole case, as agreed to be opened by complainant, 
the court can adjudicate all the questions in the case, and give such 
judgment and decree as the court below should have given. 

McKiNNET, J., delivered the opinion of the court. 

The complainant was guardian of her minor daughter, Catherine Sin- 
gleton, who, in the year 1854, at about the age of twenty years, inter- 
married with the defendant, [360] Love, and died some six weeks after 
her marriage. In a short time after the death of his wife. Love brought 
a suit at law against the complainant and her sureties, on her guardian 
bond, to recover what he claimed to be the personal estate of his de- 
ceased wife — having previously taken out letters of administration on 
her estate. To enjoin this suit, and to obtain a decree confirming her 
acts as guardian in the conversion of the property of her ward, are the 
objects of the bill. 

It appears that the estate of the ward consisted of about $172 in 
mone}', a piece of land of about thirty acres, and an undivided interest, 
as tenant in common with her brothers and sisters, in the tract of land 
on which the family had resided, descended from her deceased father, 
Daniel Singleton, and on which she and her mother continued to reside. 
In the year 1853, and not very long before her marriage, she expressed 
an earnest desire to become the sole owner of the tract of land on which 
she and her mother lived, by purchasing the shares of her brothers and 
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sisters, or as many of them as she could raise the means of pacing for. 
And, being then of the age of nineteen, she urged her guardian to 
make sale of the thirty-acre traet of land, which was of but litUe value, 
and^ to invest the proceeds thereof, together with her money in her 
guardian's hands, in the purchase of the homestead. 

According to her wishes, the complainant, as her guardian, sold the 
thirty-acre tract to one Crouch for $200, which was a full price for it, 
and proceeded to purchase five shares of the home place, at $50 each, 
which is shown to have been not much more than half the value of said 
shares. In this way $100 [361] of the proceeds of the thirty-acre 
tract, and $150 of the money in the guardian's hands, were expended 
for the benefit of the ward. For the remaining $100 of the price of the 
thirty-acre tract, the guardian held the note of the purchaser ; and this, 
with a balance of about $22, constituted the entire personal estate of 
the ward, remaining after said purchase. 

In all this transaction the guardian seems to have acted in the utmost 
good faith, and with no othjsr motive than to promote the best interests 
of her ward. The transaction is shown by the proof to have been highly 
advantageous to the ward, and seems to have been fully approved by 
her up to her death. 

It appears also that the defendant, who lived in the neighborhood, 
bad full knowledge of all these facts before his marriage with said ward, 
and approved and acquiesced therein, fully, until iter the death of his 
wife. And in confiimation thereof he received from the guardian, after 
his marriage, the $100 note taken in part for the purchase of the small 
tract of land, and brought suit to recover the money due thereon after 
bis wife's death, as administrator of her estate, and obtained judgment 
accordingly. And, furthermore, in his answer he expressly ratifies the 
sale of the thirty-acre tract, and declares his willingness to make any 
«uch title to the purchaser for the same, as the law authorizes. Ascer- 
taining afterwards that he could not hold the land purchased for his wife, 
and claiming the right to dissent from, and to annul the contract for the 
purchase of the land, b^' the guardian, he instituted suit upon the guar- 
dian's bond [362] to recover the sum of $250, the amount paid for 
said land. 

The Chancellor, by his decree, fully approved and ratified all the acts 
of the guardian in the premises ; but held, nevertheless, that the defend- 
ant was entitled to be reimbursed, the amount of money invested in the 
land, and so decreed against the complainant. And the case is brought 
here by both parties. 

It is true, as argued, that, as a general rule, a guardian has no power 
without the direction of a court of chancery to convert the personal 
estate of the infant into real, or to invest his money in land. Neither 
has the guardian any power whatever to convert the real estate into per- 

204 



SINGLETON \V. MURRAY. 362-364 

sonal. The Court of Chancery itself has no inherent original jurisdiction 
to convert the real estate of an infant, ^ we have recently determined — 
the power to do so being derived entirel}- from the statute of 1827. 

But as respects the investment of an infant's money in land, the juris- 
diction of changing the nature of the estate has been exercised by the 
court in cases where it was made to appear that it would be for the 
manifest benefit of the infant ; but, in the language of Lord Eldon, 
"with this qualification, that if he lives, he may take it as real estate, 
but without prejudice to his right over it, during infancj', as personal 
property." 19 Ves. 122. And, in some cases, the court has supported 
a conversion by the guardian out of court, in investing the infant's 
money in land, Where the cirrcumstances were such that the court itself 
would have directed a like investment. But the infant, when he arrives 
at full age, will have his election to take the land, or the money thus 
invested, with interest. And if he dies under [363] the age of twenty- 
one, his proper representative will have the right to treat the real estate 
purchased with the infant's money, as personalty, and distributable 
as such. 

From these principles it clearly follows that the wife of the defend- 
ant, had she lived to attain her full age and remained sole, might have 
treated the acts of her guardian in selling her real property' and laying 
out her money in other lands, as not binding, or she might have affirmed 
them. But it is clear, that had she elected to disaffirm the purchase, she 
would have been required to relinguish all title to the land purchased by 
the guardian. 

And, as she married during minority, her husband, who was suijuriSy 
might, perhaps, upon his marriage, with her concurrence, have disaf- 
firmed the acts of the guardian ; or, inasmuch as she died before arriv- 
ing 4t full age, the husband,*upon his appointment as administrator, 
might then have dissented. But he did not do so at either period. 

During the life of his wife he seems to have fully acquiesced, and to 
have regarded it, as did all other persons, as a most beneficial arrange- 
ment for his wife. And after her death be approved and ratified the 
act of the guardian, so far as respects the sale of the thirty acres of 
land, by the unequivocal act of receiving, suing for, and appropriating 
to his own use the note for (100, taken in part payment for said land, 
and in his answer, as well as in the crpss-bill, he still expresses his ap- 
proval of that transaction, and his willingness to make title to the pur- 
chaser, as before stated. By this act he is concluded as to the whole 
matter. Neither the ward, [364] nor the husband in her right, could 
elect to ratify the transaction in part, and repudiate it in part. 

It was esssentially an entire transaction. One-half of the price of the 
thirty acres was discharged by a transfer to the guardian, for the benefit 
of the ward, of two shares of the home place, and as part of one entire 
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agreement with the ward, the money of the latter, about the same time, 
was expended in the purchase of the other shares. And being entire, it 
must be ratified or rejected as a whole. 

In view of all the facts, we think the decree of the Chancellor, so far 
as it approves and confirms the acts of the guardian in the purchase of 
the several shares of the home place was correct, and we afi^rm it thus 
f ai*, being fully satisfied that in every view, it was a most profitable and 
judicious arrangement for the interest of the ward. But, in so far as 
the decree holds the defendant entitled to be reimbursed the amount 
invested in the purchase of the land, it is erroneous, being self-contra- 
dictory and repugnant. The effect is, to declare that the guardian prop- 
erly invested $250 of the infant's money in the purchase of the land 
which was, to that extent, a sufiScient discharge of the liability of the 
guardian, but, notwithstanding she had rightfully once accounted for the 
money in that way, to charge her with the payment of it a second time, 
in favor of the husband, who, by his acts of confirmation, is precluded 
from any relief. There is no principle upon which this part of the de- 
cree can be sustained. 

The result is, that the land purchased descends to the heirs of the 
wife, she having died without issue born of the marriage with defendant. 
All that the defendant [365] can claim in this case, is the small balance 
of money remaining in the guardian's hands after the purchase of the 
land. The cross-bill will be dismissed and, with the modification before 
indicated, the decree will be aflOirmed. 



C. LEA et ah v. C. MAXWELL et al. 
Nashville, December, 1868. 

V 

1. Attachment— What a sufficient lew of. The attachment writ came to the hands 

of the sheriff, who proceeded to levy the same on the property specified in the bill 
and writ. Ke endorsed the day the writ came to his hands, wrote out his levy axui 
returned it with the writ, but neglected to sign his name to it until after the return, and 
after he went out of office. It is ^d, that this was a good levy, and gave the first attach- 
ing creditor priority of satisfaction over subsequent attaching creditors, whose levies 
were more formal. 

2. Same— Admission of a lbvt in the bill— Estoppel. If a subsequent attaching 
.^ creditor admit in his bill, that an attachment had been issued at the suit of another cred- 
itor and levied, and the property placed in the custody of the law, such creditor is eHoppeA 
to deny the validity of the levy of the first attachment. 

3. Attachment -Levy— Return. Where a levy of an attachment has been actually made. 

its force and efficacy cannot be impaired by the sheriff's failure to make a return of it. 
[Cited in Green v. Lanier, 5 Heisk. 678, and Hurt v. Brien, 1 Tenn. Ch. 449.] 

FROM OVERTON. 

Several bills were filed by the creditors of Maxwell, attaching his prop* 
erty. The main controversy was as to whether Lea had priority of sat* 
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isfaction over the other creditors. Chancellor Van Dyke was of opinion 
that [366] the levy of his attachment was valid, and so decreed. The 
other creditors appealed. 

Chodpasture and Jones, for Lea ; Swope and McHenry, for the other 
-creditors. 

Wright, J. , delivered the opinion of the court. 

These are attachment bills in the Chancery Court at Livingston, by 
the creditors of Cornelius Maxwell a non-resident debtor. 

Various bills were filed by different creditors at different times. 
Tii-st by C. Lea, next by George W. Gore, third, by Lanier & Phillips, 
and lastly, by Thomas Maxwell. 

A fund was produced by the sale of several tracts of land and other 
property, under a decree made in these causes, the same having been 
<:onsolidated before the hearing. 

The bill of C. Lea was filed and the attachment issued upon it and 
actually levied, before the bills of the other creditors were filed. 

Bat they deny him prioritj', or any interest in this fund, because, they 
allege, the sheriff made no valid or legal return of the levy upon the 
writ; and that, therefore, C. Lea acquired no lien, or if he did, it has 
been lost by the omission of the sheriff to make the return. 

This position is untenable. In the first place, it will be found upon 
an examination of the pleadings in these causes, that it is distinctly 
atated by George W. Gore, [367] Lanier & Phillips, and Thomas Max- 
well, that C. Lea's attachment had been levied and the property placed 
in custody of the law. And it is manifestly too late now to make this 
a question in the cause. 

But if this were not so, still the levy of C. Lea can be maintained as 
valid. 

The attachment bill in his favor, and the writ of attachment issued 
apon it, specifically describe the land and other property sought to be 
attached. 

The writ appears to have come to the sheriff's hands on the 28th of 
April, 1857 ; and, on the dOth of that month, we find by his endorse- 
ment thereon, over his own name, a deputation to Wm. H. Wilson, " to 
levy on the yoke of oxen, that I did not levy on the 29th of April, 
1857, by virtue of this attachment." And on the 1st of May of that 
year, Wilson, the deputy, makes his return on the attachment, showing 
that he had levied on the oxen. And upon a separate sheet of paper, 
returned with the attachment by the sheriff, he gives the title of the suit 
thus : ^' Canada Lea v. Cox-nelius Maxwell, attachment ; " and then pro- 
ceeds to state precisely when the writ come to his hands, and what he 
bad done under it, showing that he had levied it upon all the property 
^^ described in the attachment in this cause issued by the clerk of the 
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Livingston Chancery Court, on the 28th of April, 1857, in the suit of 
C. Lea V..C. Maxwell, and others." 

To this retura his signature is affixed, and immediately thereafter, on 
the same paper, is endorsed a further levy on the 29th of April and 1st 
of May, 1857, of some things which seem to have been omitted by the 
sheriff ; and this is signed by Henry Lea, deputy sheriff. 

[368] Hamilton, the sheriff, was examined as a witness and filed hi& 
deposition in the cause, in which he proved, that, as sheriff of Overton 
county, he made the levy at the time, and in all respects as stated in the 
above endorsements, and returned them with the attachment to the 
clerk and master's office, to be fildd in the cause ; but from oversight 
omitted to sign his name to the return on the separate sheet of paper, 
until he had gone out of office, believing he had already done so. The 
argument here is, that this return is void, because not signed by the 
sheriff until after he had gone out of office ) 4ind, therefore, Canada Lea 
can have no lien or priority in virtue of his attachment. 

It would, we think, be difficult to maintain this argument upon the 
face of these returns. But conceding that the sheriff could not be 
allowed to sign his return after he had gone out of office, and while the 
cause was yet pending in court, and that the signatures of his deputies 
had no effect, yet it is a sufficient answer to this argument to say, that 
the lev}' being once actually made, its force and efficacy could not be 
destroyed or impaired by the failure of the sheriff to make a return of 
it ; and especially so in a proceeding like this, where the property was 
described in the bill, and in the writ of attachment, and the court had 
proper evidence of the levy, and proceeded to decree a sale of the 
property by proper description of it. In such a case, the purchaser's 
title is complete. 

We do not understand the law to be, that where a levy is made, the 
creditor's rights under it, are dependent upon the sheriff's return. 

This principle, we think, is sustained by the case of [369] Mitchell 
V. Lipe, 8 Yerg. 179, and authorities there referred to; Jackson v. 
Sternberg, 1 Johns. Cas. 185 ; Wheaton v. Sexton, 4 Wheat. 503. 

That this levy was not impaired, we think will appear from another 
consideration. 

It was the duty of the sheriff to levy these attachments in the order 
of time he received them. This he did, and made the proper returns in 
aU the cases, except that of Canada Lea. These returns certainly gave 
the Court of Chancery jurisdiction to decree a sale of the property by 
which the fund was raised. Now, is it possible, that in the distribution 
of this fund, where it is seen that all of these writs were in the hands of 
the sheriff, or his deputy, at the same time, and were actually levied on 
the same property, C. Lea's being first levied, that it can, upon any just 
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principle, he held that Canada Lea is to have no part in it, because the 

Bheriff failed to make a return of the levy in his favor? We think not. 

The Chancellor took this view of the case, and we affirm his decree. 



STATE, /or the use of Bums, v. JOSEPH CLARK et al. 

Nashville, December, 1868. 

L Constable— Bond —LiABiLiTT of surbties. If a person whose term of office as con- 
stable has not expired, is a candidate for reelection at the regular March election, and is 
I successful, and enters into bond with security before the court, such bond is good at 

I common law, and being a good common-law bond, is a good statutory one, and tiie secu- 

rities are liable upon the same. 

^ Same— Question reserved. As to the effect of the second election, in case another 
had been elected, and a contest existed for the office, or between others as to their 
I official acts ; or if an act performed after the expiration of two years from the flrst elec- 



tion should come in question, is reserved. 



I FROM DEKALB. 

[370] There were verdict and judgment for the defendants at the Oc- 
tober term, 1858, Murray, J., presiding. The plaintiff appealed. 

if. Cantrelly for the plaintiff ; M. M, Brien and Jordan Stokes, for 
the defendant. 

Caruthers, J., delivered the opinion of the court. 

This suit is brought upon the official bond of John F. Lucky against 
his sureties, for the failure of Lucky to pay over certain moneys col- 
lected by him as an officer for the plaintiff, Burns. 

The defence relied upon by the defendants is, that they are not liable, 
because the election of Lucky was a nullity, and the official bond there- 
fore void, at least as to them as sureties 

The question arises from this state of facts. A vacancy occurred in 
the office of constable, in the 1st civil district of Dekalb county, by the 
resignation of the incumbent, in January, 1855 ; and on the 26th of that 
month Lucky was elected to fill the vacancy, and [371] on the 5th of 
February, 1855, was qualified, and entered into bond, as required by 
law, in the County Court of that county. On the l^t day of March, 
1856, at the general election of county and district officers, he was a 
candidate for the same office, and succeeded. Under this election, he 
was again qualified by the County Court, on the 3d day of March, and 
then entered into the bond, on which this suit is brought, with the 
present defendants his sureties, for the faithful performance of his 
duties. 

The point made is, that by the constitution his first election was for 
two years, and so there was no vacancy in the office at his second elec- 
tion, and consequently it was void, and the bond being unauthorized, 
was a nullity. 

VOL. I. HEAD. N 209 



371-373 head's beports. 

To sustain this position, we are referred to Keys v. Mason, 8 Sneed, 
6-10, where it is decided by this court, that a justice of the peace, 
elected to fill a vacancy, holds his office, and has a right to exercise its- 
functions, for the constitutional term of six years, instead of the re- 
maining fraction of the term, as provided by the act of 1835, ch. 1, 
sec. 15. In the previous case of Brewer v. Davis, 9 Humph. 208, the 
same principle was settled in reference to a clerk of the Circuit Court. 
In these cases, as well as that of Clemmens v. Cato, 4 Sneed, 291, the 
questions arose upon the legality of the official acts of the officers, 
where there were conflicting claims to the office. But here it is entirely 
different. Lucky was the legal officer under any construction, as h^ 
was successful at both elections. It would not be controverted, that 
he might have resigned the office and accepted a re-election, at the 
March election, in 1856. [372] In that case, there could have been no 
controversy. He had a right to claim the office for two years from hia 
first election, on the principle of the cases cited ; but he could surren- 
der it, and upon a successful canvass at the regular election, be en- 
titled to two years from that time. Is it not tantamount to a resigna- 
tion to become a candidate at the last election, and conform to all the 
requirements of the law, as to taking the oath of office, giving new bond, 
etc. ? How this would be in case another had been elected, and any 
contest existed between them for the office, or between others as to 
their official acts, or where an act performed after the expiration of two 
years from the first election should come in question, we need not now 
decide, as this case does not, necessarily present that difficulty. These 
sureties cannot be allowed to avoid their bond, voluntarily entered into, 
upon any such grounds. In any event, it would be good at common 
law, and they are sued in this common-law action for a breach of its 
conditions. By our statute, also, a bond good at common law, is like- 
wise a good statutory bond. It is no objection to it, that it was en- 
tered into before the court, even if the last election was unnecessaiy 
for the continuation of Lucky in the office. But it cannot be said that 
this election was unconstitutional, for at most, it was only unnecessary. 
There was nothing against public policy, illegal or immoral, in the elec- 
tion, or the execution of the bond, by which it would be rendered void. 
If Lucky submitted to a re-election, and the court sanctioned it by in- 
ducting him anew into the office, and the defendants approved it by 
signing his official bond, it is not for them, whatever others might have a 
right [373] to do, to question the proceeding or escape from the obli- 
gations imposed. . 

The North Carolina case, to which we are referred, of Th6 State v, 
Shirley and others, 1 Ired. 597, does not, as we think, conflict with 
this view. There the constable had entered into bond before a single 
magistrate, out of court, when the law required it should have been in 
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coart. The court held, the bond was not taken by the authority author-* 
ized by law, to act for the State in that matter, and, therefore, not 
legally delivered. It is very questionable whether the fact that it was 
delivered to the County Court, and there kept on file, was not an ac- 
ceptance that would make it binding. But this is a very different case, 
even if that was correctly decided. Here the bond was taken by the 
proper authority, and in the proper form. 

We think this bond was binding upon the parties, and that the court 
erred in holding otherwise, for which the judgment is reversed, and the 
cause remanded for a new trial. 



S. A. LOOPER V. JAMES L. BELL. 

Nashville, Deoember, 1868. 

1. DSP08ITION8 — Justice' s certificate — Act or 1801, gh. 6, seo. 32. The act of 1801, ch. 
5» sec 32, applies exclusively to depositions taken in equity causes, and not to deposi- 
tions taken in cases pending in courts of law. There is no law or rule of court in force, 
requiring: the justice taking depositions at law, to certify that he is not Interested in the 
event of the suit, nor of counsel or attorney for either party. [Changed by the Code, 
I § 3848.] 

i 2. Same— Same— Read without exception. If a deposition is read in the court below 

without exception, or if excepted to, and the exceptions not acted on, or if the deposition 
of the excluded witness is retaken and read without exception, substantially proving the 
facts stated in the first deposition, no error exists for which a new trial will be granted. 

8. Same — Leading questions. If leading questions are put, and answers permitted by the 

. court to go to the jury, it would be difficult to assign it, in the Supreme Court, as error* 

But, upon the hypothesis that it can be done, the party excepting for this cause, must 

specifically point out and make his objection to the illegal matter. He cannot put the 

court in error by a general exception. [Citing 1 Swan, 383.] 

4. Evibence— Statements of the slave. Statements made by a slave to the attending 

physician, while investigating the character and symptoms of his disease, are admissible 
as evidence. 

5, Oath— Administered with up-i*ipted hand— Exception must be taken at the 

TIME. An oath administered with an up -lifted hand, is legal and binding; and if the 
jury selected in a cause be thus sworn, no error can be predicated of the oath. If the 
jury be not legally sworn, and the party or his counsel make no exception at the time, 
the objection cannot be made available in the Supreme Court. [See, now. Code, $ 8776.] 

FROM OVERTON. 

[374] The defendant was sued for a breach of warranty in the sale 
of a slave. The jury were sworn with uplifted hands, no exception be- , 
ing taken at the time by the defendant or his counsel. Various excep- 
tions were taken to the evidence, in the progress of the trial, which are 
referred to in the opinion of the court. The cause was tried before 
Goodall, J., at the February term, 1858. There were verdict and judg- 
ment for the plaintiff. The defendant appealed. 
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S, Tumey^ for the plaintiff in error; Goodpasture^ McHenry and 
JSwope^ for the defendant in error. 

[375] Wright, J., delivered the opinion of the court. 

The first error assigned for the reversal of the judgment in this cause 
is, the reading of the deposition of B. G. Hampton, because tlie justice 
of the peace who took it, did not certify that he was not interested in 
the event of the suit, nor of counsel or attorney to either party. 

This position has nothing in it for several reasons. In Blair v. The 
Bank of Tennessee, 11 Humph. 84-88, it was decided by this court, 
that the act of 1801, ch. 5, sec. 32, applies exclusivel}' to depositions 
taken in equity causes, and not to depositions in cases pending in courts 
of law ; and that there was no law or rule of court in force, requiring 
such a certificate in courts of law. But if this were not so, the deposi- 
tion was read upon the trial without objection on this point, and it can- 
not now be insisted on as error in this court. It is true, exceptions 
were filed in 1856, to the form of the certificate, but they were never 
acted upon by the court; and at the trial of the cause in 1858, they 
were not renewed, and so the benefit of this matter was lost. 1 Swan, 
57-333. Besides the deposition of the same witness taken after the 
former, in which the same facts are substantially proved, was read with- 
out exception or objection, as to this matter, and so defendant could 
not have been prejudiced by the reading of the former deposition. 

It is next objected, that in the examination of Hampton, Bogwall, and 
Bell, leading questions were put to them and their answers permitted 
by the court to go to the jury. But if this were so, it would, we ai>- 
prehend, [376] be exceedingly difficult to assign this as error in this 
court. 1 Greenl. on Ev., sees. 434, 435, Moody v. Rowell, 17 Pick. 
498. But without laying down any rule as to this question, we have, 
from an examination of the depositions, been unable to discover that 
they were objectionable on this ground, under the rules of law applica- 
ble to such questions. 1 Greenl. on Ev., sees. 434, 435. Ceitainly 
some of them are not, and the greater portion of all of them are free of 
exception on this score. And if certain parts of any of these deposi- 
tions could, legally, have been excluded by the court, the defendant 
should, specifically, have pointed them out, and made his objection to 
the illegal matter in them. He could not put the Circuit Judge in error 
by objecting, as he did, to aU of these depositions. Whitley v. Davis* 
Lessee, 1 Swan, 333-336. 

The next error assigned is, that the court permitted Low, a witness, 
to prove that Bogwell and Hamilton were physicians, and their places 
of residence. But it is impossible for us to perceive how the defend- 
ant was prejudiced by this evidence. It was certainly material to show 
that Bogwell and Hamilton, who were witnesses in the cause, and 
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had attended the slave in question during his last illness, were phy- 
sicians. 

Objection is next made to the manner in which the jury were sworn. 
Bat the principle of the case of Doss v, Birks, 11 Humph. 431, is de- 
cisive against the objection. Besides, the defendant and his counsel 
were present when the jury were sworn, and did not then complain, and 
cannot now be heard in this court upon the question. 

Is is finally said the court erred in permitting the statements of the 
slave, as to the duration of his sickness, [377] to go to the jury. The 
statement objected to was made to Dr. Hampton, the attending physi- 
cian, who proved that the slave died the 8th of September, 1854, of 
scrofula; that, in his opinion, the disease was of longstanding, and 
upon him when Bell purchased him ; that the slave stated that he had 
labored under an attack of a similar kind for several years past ; and 
that, from a post mortem examination, he believed the statement cor- 
rect. From this record, we are forced to believe that this statement of 
the slave was drawn from him by Dr. Hampton, while investigating the 
character and symptoms of his disease ; and was, therefore, admissible 
evidence under the rqle laid down in Yeatman & Armstead v. Hart, 6 
Humph. 375, and Jones v. White, 11 Humph. 268-270. 

Judgment affirmed. 



DAVID KOGER v. JOHN DONNELL et ah 

Nashville, December, 1868. 

Execution— Return of. An otflcer is bound to return an execution within the time pre- 
scribed by law, unless authorized by the plaintiff to hold it up. Simply authorizing or 
directing a postponement of the sale of property levied on, is not sufficient to excuse a 
return of the execution. [Cited in Bently v. Kirk, 1 Baxt. 385.] 

, . FROM DE KALB. ' 

This was a motion for failing to return an execution within thirty 
days. The court, Murray J., presiding refused the mption. The plaint- 
iff appealed. 

[378] Stone, Brien and Cox, for the plaintiff; B. CantreU for the 
defendants. 

Caruthers, J., delivered the opinion of the court. 

This is a motion against the sheriff of De Kalb county and his sure- 
ties, for failure to return an execution issued and placed in the hands of 
his deputy, within thirty days. The fact is admitted, but attempted to 
be excused on the ground of consent on the part of the plaintiff. The 
Circuit Court refused the motion. 
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The fact seems to be, that, as to the execution against Perkins, after 
the levy upon property, upon the application of the officer and the de- 
fendant, upon reasons stated by them, Koger consented, in effect, that 
the sale should not be then made. His words were, as proved, that 
^* he reckoned it would be best to hold on, or hold up, but to hold on to 
the property and not let it be taken by other executions.*' There was 
nothing said about not returning the execution, or holding it up. . 

This was sufficient to excuse a sale at the time, but not the return of 
the execution within the thirty days prescribed by the statute. 

It is true, as decided in Robinson v. Harrison, 7 Humph. 189, that an 
officer will not be liable for a neglect of this duty, where he acts under 
the directions or consent of the plaintiff ; but this is not a case of that 
sort. The plaintiff gave no order or consent on the subject. He had 
reference only to the time and manner of sale, and said nothing about the 
execution or its return. [379] The property was vested in the officer 
by the levy, and he could have sold as well without, as with the execu- 
tion. The retention of the execution was not necessary for that pur- 
pose. He did not need an alias, or order of sale. 

The act giving this remedy by motion is very penal and severe, but 
its enforcement is required by public policy. Officers should conform 
to this requirement, to return executions promptly, so that all concerned 
may know how they have performed their duties. 

Reversed, and judgment here upon the motion. 



PLEASANT M. ARMSTRONG v. HENRY HARRISON. 

Nashville, Deoember, 1868. 

L Action •— DiscONrnfUAircE of. If a party permit a chatm in the proceeding^ to occar, by 
failing to continue the process regalarly from term to term, until service on the defend- 
ant, it operates as a ditcanHnuanee of his suit [Ace. Maxwell v. Lea, 6 Heisk. 249, citing 
this case.] \ 

2. Pbactice— Motion to enter ▲ discontinuance. The process forms a part of the 
record of the cause ; and therefore, a motion'ls the proper form of proceeding to present 
the question of discontinuance. 

FROM OVERTON. 

This cause came before the court, Gardenhire, J., presiding, at the 
September term, 1858, upon a motion to dismiss the suit. The court 
sustained the motion, and.the plaintiff appealed. 

[380] Swope^ for the plaintiff, said : 

This action of debt was commenced in the Circuit Court of Overton, 
on the — of December, 1857. The writ of summons not being served, 
the plaintiff failed to take out an alias at the February term ; but at the 
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Jane term an alias was awarded on the record, and it was afterwards 
issued and served on the defendant. At the return of this alias, at the 
September term, the defendant appeared, after the filing of the declara« 
tion, and moved the court to discontinue the suit ; which motion was 
sustained, and the action dismissed with costs, to which plaintiff ex- 
cepted. 

We think the court erred in its action. It is true, that, according to 
the rigorous practice of the common law in England in early times, this 
course would be right ; but we think that rigor somewhat abated in our 
practice. There, a day was set for the defendant .to appear in court, 
and, if the plaintiff did not appear and take out an alias, it was held 
that there was a chasm, or breach, in the proceedings, which totally dis- 
continued the suit. It is diffiuclt to discover any solid reason for this 
great strictness, and it seems rather fictitious and formal than real ; and 
it is believed that the same rigidity will not now be required. No case 
is now remembered, decided by this court, precisely in point. The 
case of Slatton v, Johnson, 4 Hayw. is relied on by defendant. That 
was a case upon the power and practice of the County Court upon 
attachment. A discontinuance cannot take place during 'the placitum^ 
nor after declaration filed, nor after the appearance of defendant. 
Bouv. L. Die. , titles Discontinuance ; Continuance ; Practice. 

[381] Here the party was duly summoned on the alias writ, and, af- 
ter the filing of the declaration, appeared in court, which, we think, 
cures the defect, if it be one. 

One of our own cases, not now at hand, holds that after the issue is 
made up, though the case lies seven years without any steps, there is no 
discontinuance. 

Jones and McHenry^ for the defendant, argued that — 

The only question in the cause is, was the suit properly dismissed? 
It appears from the record that the original writ was sued out on the 
23d day of December, 1857. It also appears that there was no order 
for an alias at the February term, 1858, of said court; nor was there an 
alias writ issued returnable to the June term, 1858, of said court. 

It is a rule of law, that if the plaintiJQF sufiPer a term to elapse or pass 
without suing out an alias writ, his suit can be discontinued by motion. 
See Tidd's Pr., side p. 626 ; Caruther's Law Suit, 15 ; 5 Hayw. ; 2 Bla. 
Com. 96. 

McKiNKET, J. , delivered the opinion of the court. 

This was an action of debt. The defendant was brought in by the 
fier\ice of an alias summons. At the return term the defendant ap- 
peared, and moved the court to enter a discontinuance of the plaintiff's 
action on the ground of a chasm in the proceedings, by failure [382] 
to continue the process regularly from term to term, until service on the 
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defendant. The court sustained the motion, and ordered the suit to be 
dismissed. And in this, it is alleged, there is error. 

It appears from the record, that the original summons issued on the 
23d of December, 1857, returnable to the February term, 1858, of the 
Circuit Court of Overton, and was returned to said term, '' not found. '^ 
At the June term, 1858, an cUicLs summons was, by order of the court, 
awarded ; which was issued, and returned executed to the September 
tei-m, 1858. 

It is clear that the neglect of the plaintiff to continue the process from 
the February, to th^ June term of the court, was a discontinuance. 
The fact that the alicis summons was awaixled by an express order of the 
court avails the plaintiff nothing. The discontinuance was complete be- 
fore this order was made ; therefore, the court had no power to make 
such order, and it must be treated as a mere nullity. 

Under our practice, no exception can be taken to the mode by which 
the question of discontinuance was raised and disposed of. By express 
legislative enactment, the ^' process " forms part of the record of the 
cause. And this being so, a motion was the proper form of proceeding 
to present the question of discontinuance. It was not necessary, nor 
would it have been a proper practice, to present, by plea, a matter which 
fully and distinctly appeared to the court from the face of the record. 
See 7 Humph. 66. 

There is no error in the judgment, and it will be affirmed. 



HILL AND McDonald v. ISAAC Mcdonald et di. 

Naahville, Deoember, 1868. 

Slaves— Parol sale of remainder interest void. A remainder interest in slaves is 
incapable of delivery during the continuance of the life-estate, and a valid disposition 
of such interest can only be made by deed or other writing. It cannot be done by paroL 

FROM OVERTON. 

[383] This cause was heard before Chancellor Van Dyke, at the 
April term, 1858. A decree was pronounced in favor of the complain- 
ants. The defendants appealed. 

Samuel Tumey and W, E. B, Jones^ for the complainants ; A. -4. 
Swope and J. TT. McHenry^ for the defendants. 

Wright, J., delivered the opinion of the court. 

The uniform course of decision in North Carolina and Tennessee* 
under the act of 1784, has been that a parol gift or sale of a slave is 
invalid, as between the parties, when such parol gift, or contract of 
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sale, is neither accompanied nor followed by the delivery of the slave 
to the donee or bargainee. 

The authories as to this are numerous and abundant ; but we need 
only to refer here to Payne v. Lassiter, 10 Yerg. 507. 

There was no bill of sale, or writing of any kind, [384] made or 
used in the purchase of the shares of Isaac, Jason, and Thomas 
McDonald, in the slave Martha and her children, by Sells McDonald. 
Nor did any delivery accompany or follow the sale, which was merely 
verbal. * 

It follows, upon well settled principles, that Sells McDonald acquired 
no title whatever in their shares of these slaves. 

Moreover, we think, situated as these slaves were at the time Sella 
McDonald purchased them, they were incapable of delivery, and that 
he could only have made a valid purchase or contract, by deed or other 
writing, and not in parol. The bill charges, and the record abundantly 
shows, that, at the time of the purchase, the said Isaac, Jason, and 
Thomas did not have possession of said slaves, but only an estat-e in 
remainder or reversion therein, to the extent of their shares ; and that 
Susan McDonald, the widow of Allen McDonald, had an estate for her 
life in said slaves, accompanied with their actual possession ; and that 
this life-estate continued until long after Sells McDonald's death, and 
since the filing the bill in this cause, when Susan McDonald, the tenant 
for life, died. In this state of the facts it will be found, by referring 
to the principles laid down in Payne v. Lassiter, and other authorities, 
that there could have been no delivery of these slaves, the possession 
and rights of the tenant for life presenting an insuperable obstacle* 
Payne v. Lassiter, 10 Yerg. 507 ; Lawrence v, Lawrence, 2 Swan, 141 ; 
Hallum V. Yourie, 1 Sneed, 369. 

It is not pretended that any attempt at a delivery was made, or that 
the tenant for life made any surrender of her rights and possession for 
that pnrpose. But the reverse is shown in the bill and the proof. 

[385] The diflBculty of a want of delivery is attempted, in argument, 
to be obviated from the fact that Sells McDonald lived in the family of 
his mother, the tenant for life, and exercised some sort of control over 
her slaves — whether over these particular slaves is not shown. Nor 
does the nature or extent of his agency in her business precisely appear. 
But there is nothing in this argument since it is veiy clear, from this 
record, that Sells McDonald never had or held possession of these slaves 
in his character of purchaser, but that the possession was, at all times^ 
in the tenant for life ; and whatever he did was as her agent, and in 
subordination to her estate. Caplingeri?. Sullivan, 2 Humph. 548. 

The result is, that the Chancellor's decree will be reversed. 
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THOMAS LEWIS v. JOHN BAKER et cd. 

Nashville, Deoember, 1868. 

1. Chancery Practice— Sale of propbrtt— Debt first to be ascertained. When 
it becomes necessary to ordbr a sale of land to pay a debt, the exact amount due must be 
ascertained and stated in the decree, and a reasonable time given the defendant to pay 
the amount into the office of the master, before proceeding to sell. It is an erroneous 
practice to refer the matter to the master, to ascertain and report to the next term, the 
amount due ; and in the meantime direct a sale of the land if the debt is not paid into the 
office by a day specified « 

2.iWRiT OF ERROR— Effect upon title —Act of 1835, ch. 80, sec. 16. By the act of l8S5t 
ch. 20, sec. 16 (Code, § 3186), if a decree has been executed by a sale of property, either 
real or personal, before a writ of error is obtained and supersedeas granted, the title of 
the purchaser under said decree is not affected by a reversal of the same upon a writ of 
error, and, therefore, the court will affirm the decree, notwithstanding irregularities in 
the proceedings, when a reversal would be of no practical importance. [But see McBee 
V. McBee, 1 Heisk. 658,665.] 

FROM WHITE 

[386] At the September term, 1858, Chancellor Van Dyke pro- 
nounced a decree in favor of the complainant. The facts are stated in 
the opinion of the court. * 

ColmSy for the complainant and purchaser; T, B. Murray ^ for the 
defendant, John Baker. 

Wright, J., delivered the opinion of the court. 

The complainant being a creditor of defendant, John Baker, filed this 
bill against him and his two sons, Jacob A. and Edmund C. Baker, to 
set aside a deed of conveyance of a tract of land executed by him to 
bis said two sons. The bill charges the deed to be fraudulent as against 
the creditors of John Baker, and prays for a sale of the land to pay 
complainant's debts. 

At the March term, 1857, of the Chancery Court at Sparta, the 
cause come on for hearing, and a decree was pronounced, declaring the 
•deed fraudulent as against complainant ; and in the decree, a reference 
was made to the clerk and master to take and state an account dt the 
Indebtedness from John Baker to the complainant, the same not appear- 
ing, satisfactorily, to the Chancellor, [387] and to report the amount 
at the next term of the court. 

Without waiting for the coming in of said report, the court proceeded 
further to decree, that unless the said John Bak^r should pay into the 
office of the clerk and master so much money as would satisfy the debt 
and interest, that might be due the complainant, and the costs of suit, 
within four months thereafter, the clerk and master should sell the tract 
of land on a credit of six months, giving the proper notice, taking bond 
and security from the purchaser, with a lien upon the land, and report 
the sale to the next term of the court. 

Baker failed to pay the money, or comply with the decree, and the 
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clerk and master, as directed therein, on the 31st of August, 1857, sold 
the land, when Wesley Graham became the purchaser, at the price of 
$457, and fully complied with the terms of the decree by the execution 
of his note for the purchase-money, with security, due at six months. 

This sale, with the sum due complainant, which was found to be 
$188.57, was reported by the clerk and master to the next term of 
the court in September, 1857, when the same was, by decree of the 
court, confirmed. No appeal was prosecuted by the defendants from 
these decrees, nor any writ of error or supersedeas obtained, to stay the 
sale by the master. Nor do the defendants, Jacob A. and Edmund C. 
Baker, now complain, or prosecute any writ of error. And the case is 
here only as to John Baker, who, on the 15th of December, 1857, filed 
a transcript of the record with the clerk of this court, and obtained a 
writ of error by giving bond and security for costs. 

[388] It is useless for us to enquire whether there are any errors in 
this decree, as to Jacob A. and Edmund C. Baker, since they are not 
before us. 

As decided b3' this court in the case of Codwise v. Taylor et al.^ ^ 
Sneed, 346, it was an erroneous practice, to order a sale of this land, 
before the amount. of complainant's debt had been ascertained by a ref- 
erence to the master or by the Chancellor. 

The exact amount to be paid should have been ascertained and stated 
in the decree, and then a reasonable time ought to have been given the 
defendants to have paid the amount into the office of the court, before 
proceeding to sell the land. And if John Baker had prosecuted a writ 
of error and supersedeas before the decree of the Chancellor was exe- 
cuted by a sale of the land, we should have been constrained to reverse 
the decree. But he did not do this, and, as we think, now has no right 
to ask that this decree be reversed, so as to affect this sale. The act of 
1835, ch. 20, sec. 16, (C. & N. Rev. 232), declares that if the decree of 
the Chancellor has been executed by a sale of the propeily, either real 
or personal, before the writ of error is obtained, and supersedeas granted, 
that the right, title and interest of the purch^iser, or purchasers, under 
said decree, shall not be affected, or disturbed by a reversal of said de- 
cree. This statute is conclusive of the case. And it can be of no practical 
importance to John Baker, that we should now reverse the decree, since 
the purchaser's title cannot be affected, or a re-sale ordered. There is, 
as to him, no other error. And if there were, it could have no effect 
upon Graham's title. 

[389] The debt due complainant was finally settled in the master's 
report, and no exception filed by defendants. That must now be taken 
to be correct. The decree of the Chancellor will be affirmed. 
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THE STATE v. STEPHEN DILLON. 
Nashville, December^ 1858. 

Cbiminal law— Ak infant may be prosecutor— act op 1801, CH. 80— Code, sec. 5097. 
By the act of 1801, ch. 30, no indictment can be presented to the grand jnrj without a 
prosecutor. By section 6091 of the Code, yarious exceptions are made to this requirement. 
But in all cases not falling in one of the exceptions made, a prosecutor is still required. 
An infant is not prohibited by statute, nor by public policy from becoming prosecutor ^ 
and may, therefore, be endorsed as such. 

FROM OVERTON. 

The defendant pleaded in abatement, that the prosecutor was an in- 
fant. The Attorney-General, T. H. Williams, demurred to the plea. 
The court, Goodall, J. , jpresiding, overruled the demurrer, and quashed 
the indictment. The State appealed. • 

Sneed^ Attorney-General, for the State, argued that : 

The indictment in this case was quashed on the ground, that the pros- 
ecutor was a minor, under the age of twenty-one j'ears. 

[390] Can an infant be a prosecutor? It has never been held in 
this State that he cannot, and no good reason can be assigned why be 
should not. Such doctrine, in many cases, would exclude him from that 
protection of his person, which the law guarantees to all people alike. 

It has been held here, that &feme covert cannot be a prosecutrix. But 
why ? because she has no separate existence — because her existence is, 
in legal contemplation, merged in that of her husband. 

The object of a prosecutor, say this court, is to have before the court 
a responsible person, who may not only be held responsible for costs, 
if the prosecution be malicious or frivolous, but who may be also held 
amenable for the false imprisonment, etc. ; and the reason this court 
assigns for excluding a feme covert is, that she is wholly irresponsible 
in law for costs or damages. Moyers v. State, 11 Humph. 40. But an 
infant is responsible for costs. See the case of Beasley v. State, where 
it is said, that '^our practice has been uniform in making no distinction 
between infant and adult defendants in respects to costs." See act of 
1813, ch. 136, sec. 2, cited 1 Meigs' Dig. 616; Moyers v. State, 11 
Huqaph. 40; Beasley u. State, 2 Yerg. 481. 

J. W. McHenry^ for the defendant, said : 

The act of 1801, ch. 30, sec. 1, provides: "No State's Attorney 
shall prefer a bill of indictment to any grand jury in this State, without 
a prosecutor marked thereon." Is a minor a competent and legal pros* 
ecutor [391] within tile meaning of the foregoing act? We are not 
aware that this question has ever been before this court. 

The object of the section quoted, say this court, in the case of Moy- 
ers V. State, 11 Humph. 42, " is to have before the court a responsible 
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person, who may not only be held subject to the payment of costs, in 
the event the prosecution shall turn out to be frivolous or malicious, but 
who may likewise be held amenable to the injured party, for the false 
imprisonment, or malicious prosecution/' The case cited, was one 
where a married woman was marked as a prosecutrix ; but the reason- 
ing and policy of the act would seem to apply to infants. The effects 
and consequences likely to be entailed on infants themselves, as well as 
the whole community, by holding them competent prosecutors of crime, 
are obvious. If a minor, under twenty-one, is competent, the infant of 
seven is likewise. If he is competent to prosecute, then he is liable to 
<;osts in the event the prosecution should turn out to be frivolous or 
malicious, in contravention of the general doctrine, that he is not liable 

» 

for costs, and must sue by his guardian or next friend. In addition, 
he may be subjected to suits for malicious prosecution and false impris- 
onment. He may be made the dupe and the instrument; of the revenge 
and malice of designing and corrupt men, and thereby ruined in his 
•estate. On the other hand, the community will not be exempt from 
consequences of a serious character, from the deposition of the prose- 
cuting power in the hands of infants. Their rashness and immaturity 
of judgment will lead them, in many cases, unadvisedly to prosecute 
alleged offences, not justified by the proof or circumstances of the 
case. In view of these effects and consequences, [392] likely to re- 
sult from the construction of the foregoing statute, contended for by 
the State, we infer that infants were not embraced therein by the 
Legislature. 

Caruthers, J., delivered the opinion of the court. 

The only question in this case is, can an infant be a prosecutor ? The 
indictment was for obstructing a public road ; a plea in abatement was 
filed, setting up the minority of the prosecutor, a demurrer to which 
was overruled by the court, and judgment given for the defendant. 

By the act of 1801, ch. 80, no indictment could be preferred to the 
grand jury without a prosecutor, but to this, various exceptions were 
afterwards made by the Legislature ; these, by the last act, the Code, 
amount to twenty-one. Sec. 5097. But the case of obstructing roads 
is not one of them, and still requires a competent prosecutor. So if a 
minor cannot prosecute, the judgment must be affirmed. This ques- 
tion has not before come up for adjudication. 

It was held, in Moyers v. The State, 11 Humph. 41, that a feme 
<x>vert could not be a prosecutrix. The reason assigned was, that she 
was not liable for costs in case the prosecution were *' frivolous or ma- 
licious," as provided by act of 1794, ch. 1, sec. 76, nor amenable to 
the defendant for false imprisonment or malicious prosecution. It is 
insisted, that the same reasons apply to a minor, and render him in- 
competent to prosecute. But is this so? We think not He is liable 
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for costs, [393] and for trespass and torts. Beasley v. The State, 2 
Yerg. 481, and authorities there cited. 

If, then, he is excluded from the right to prosecute, it is not upon the 
reason applicable to a married woman. As a new and open question, 
much^may be said on both sides. The considerations presented by the 
defendant's counsel, on the ground of policy, are entitled to much 
weight. They have reference, both to his own safety, and the danger 
to others and the public, by the presumed want of discretion and judg- 
ment in an infant. But, on the other hand, as contended with great 
force by the Attorney -General, he, more than those of mature age, 
needs the protection afforded by the criminal laws, for the security of 
his rights, both of person and property. Why should he not be allowed 
to call into action the power of the State to avenge his wrongs, or pro- 
tect his rights, as well as others, being responsible, as well as they, for 
the abuse of the privilege ? 

As to any danger to himself or others, or to the State, that would be 
avoided generally by the supervision of the Attorney-General and the 
court. 

Not being deprived of this common right to prosecute offenders, by 
any statute or decision, or public policy, we do not feel authorized or 
inclined to add this to the long list of the recognized disabilities of in- 
fancy. 

The judgment will be reversed, the demurrer to the plea sustained,, 
and the cause remanded for trial. 



CHARLES HILL v. ENOCH GEORGE. 
Nashville, December, 1868. 

LAin>LORD AND TENAST— LANDLORD'S LIEN — ACT OF 1826, CH. 81 — ACT OF 1856, CH. 77- 
The lien of the landlord upon the crop raised upon the premises, to secure the payment 
of the debt for rent, given by the act of 1825, ch. 31, is superior to the claim of the debtor 
under the laws of the State exempting certain property from execution. The act of 
1856, ch. 77, is general in its terms, and does not repeal or modify the act of 1825, ch. 81, 
or in any way impair the lien given by that act. [Cited in Phillips v. Maxwell, 1 Baxt.88» 
and see Code, § 8639 et aeq.] 

FROM DEKALB. 

[394] His Hon. Judge Goodall was of opinion, and so instructed the 
jury, that the lien of the landlord was not superior to the claim of the 
debtor under the exemption laws of the State. The defendant appealed. 

Brien & Cox^ for the plaintiff in error. 

Nesmithy for the defendant in error, argued that — 

By the act of 1820, ch. 11, § 1, any officer levying upon property «• 
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empt from execution, is liable to an action at the instance of the party 
aggrieved. 

This corn was exempt from execution. Acts 1855 - 56, ch. 77, §§1 
and 2. Any person engaged in agriculture, being the head of a family, 
shall have exempt from any execution or attachment twenty-five barrels 
of corn. By the 4th section of same act, all laws, and parts of laws, 
in conflict with the provisions of this act are repealed expressly. These 
acts exempting property from execution [395] are to be construed so 
as to advance the remedy the Legislature intended to afford. Bachman 
V. Crawford, 3 Humph. 213-217. The intention was to provide susten- 
ance for the wife and children when the husband was improvident. 

But it is contended, for the defendant, that the act of 1825 gave the 
landlord a lien upon the crop for the rent. Admitted. But this lien 
must be enforced by execution ; and twenty-five barrels of corn are 
exempt from execution by the acts of 1855-56. And this lien of the 
landlord is only a lien, and gives him no property whatever in the crop. 
Lawrence v. Jenkins, 7 Yerg. 494. 

The Legislature only intended, by the landlord's lien law, to protect 
him against fraud and collusion, between his tenants and third persons. 
It only gives his '^ debt " precedence over "all other debts." "All 
other debts " must be collected by execution or attachment. So must 
this. If the act of 1825 ever gave the landlord a right to sell all the 
crop for the rent, which plaintiff denies, it is expressly repealed by the 
4th section of the act of 1855-56, ch. 77 ; for such a law as contended 
for by the defendant is in direct conflict with the provisions of the act 
of 1855-56. See Browning v, Jones, 4 Humph. 69, 72 ; 3 Kent, 8tb 
ed. top page 600, marginal page 480, note d. 

Articles necessary to prevent families from suffering are exempt from 
attachment, execution, distress, or other legal process. Distress is the 
remedy for rent in New York. The statutes of Tennessee are here 
referred to to show that such articles are exempt here. 

[396] Wright, J., delivered the opinion of the court. 

The question presented in this record is, whether the lien of the land- 
lord upon the crop made on the premises, to secure the payment of the 
debt for rent, given by the act of 1825, ch. 31, is superior to the claim 
of the debtor under the laws of the State, exempting certain property 
from execution ? It has been repeatedly held that the proper mode of 
enforcing this lien is by judgment and execution against the tenant by 
the landlord, and that it must be levied on the crop growing or made on 
the rented premises. Davis v. Parks, 6 Yerg. 251-260; Hardeman v. 
Shumate, Meigs, 898-404. This was done in this case, and the proper 
steps taken to maintain and enforce the lien under the statute. 

But, it is argued for George, the tenant, that the lien does not exist 
between landlord and tenant, but only as between the landlord and other 
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creditors of the tenant ; and that if this be not so, still that if the ten- 
ant only have left the corn allowed him by the exemption laws of the 
State, the same cannot be taken to satisfy the landlord, though grown 
upon the rented premises. 

Neither of these positions can be maintained. The statute gives the 
lien directly against the tenant as well as his other creditors. 

It grows out of the renting, and the relation of landlord and tenant, 
and in the very nature of the case must be superior to the nght of the 
tenant. The position of the tenant is, in this respect, analogous to the 
olaim of the mechanic's dower, asserted [397] against the lien of the 
vendor of real estate. Will there be no lien if the tenant raise no more 
corn than the law allows him? Was this the meaning of the statute? 
And will not such a CQnstruction operate, in fact, to the prejudice of the 
poor, and prevent them from so readily' renting lands or getting homes? 

The act of 1856, ch. 77 (acts 1855-56, p. 89), is general in its terms, 
and does not, in our opinion, repeal or modify the act of 1825, ch. 31, 
or in any way impair the lien of the landlord under that statute. The 
two acts may well stand together. 

Judgment reversed, and cause remanded. 



WILLIAM KEARLY v. M. B. DUNCAN. 

Nashville, December, 1868. 

1. Wahrantt— Words that amoukt to ▲ wARRAirrr— Personal lxabilitt op oom- 

MissiONi^R. The plaintiff in error sold certain slayes to the defendant in error, aa com- 
misBioner under the order of the County Court. He executed to the purchaser an 
instrument of writing, in which he used this language: "Said negroes, sound in body 
and mind, and slaves for life." This is a warranty of the soundness of said slaves, and 
renders the commissioner personally liable on said warranty. [Citing 4. Sneed, 51S, 644.] 

2. Evidence— Parol declarations not admissible. When a person has executed an 

instrument of writing, in the absence of fraud, mistake, or unfairness, parol evidence ia 
not admissible to change his liability created by the written instrument. It must be 
taken to contain conclusive evidence of the flnal and deliberate intention and agreement 
of the parties [Cited in littlejohn v. Fowler, 6 Coldw. 292.] 

3. Consideration. If a commissioner, under an order of court, seUs slaves, and, upon 

receipt of the purchase-money, warrants the title and soundness of said slaves, a sattk- 
cieht consideration passes to support the warranty. 

FKOM SMITH. 

[398] This cause was tried before Goodall, J., and resulted in a 
verdict for the plaintiff. The defendant appealed. 

Head & Turner^ and Flte^ for the plaintiff in error ; Guilds Stokes^ 
and Bennett, for the defendant in error. 

McBlINNet, J., delivered the opinion of the court. 

This was an action on the case, grounded on an alleged breach of 
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warranty of the soundness of certain slaves. The evidence of the 
warranty, relied on by the plaintiff^ is contained in the following in- 
strament : 

^' Received of M. B. Duncan, fourteen hundred dollars, for negro 
woman Arzilia and two children, sold under decree of court, by William 
Kearley, commissioner and administrator of Arch'd and Margaret 
Rutherford, deceased; said negroes sound in body and mind, and 
slaves for life. This 10th of January, 1857. 

*' William Kearlet, Commissioner,** 

Judgment was rendered in favor of the plaintiff for $1,530, to re- 
verse which, an appeal in error has been prosecuted to this court. 

[399] No question is made upon the facts. The unsoundness of 
the slaves at the time of the sale, of a nature and degree to render them 
of no value, and the defendant's knowledge of such unsoundness, are 
sufficiently established. 

The errors relied upon are supposed to be in the opinions and instruc- 
tions of the court. 

1. The court, in substance, instructed the jury, that the words ^^ said 
negroes sound in body and mind," contained in the foregoing instru- 
ment, amounted to a warranty of soundness of the slaves ; and that said 
warranty was personally binding on the defendant. 

Both of these instructions, we think, are strictly correct. It was un- 
questionably the province of the court to interpret the language of the 
instrument, and also to declare its legal effect. And, in doing so, it 
was proper for the court, upon the facts of this case, to look to the face 
of the instrument alone. That the words of the instrument contain a 
clear and explicit warranty, is a proposition too plain to admit of dis- 
cussion ; and it is no less clear, upon a familiar, well-established princi- 
ple, that the defendant is personally liable upon the warranty. Having 
voluntarily, in the absence of fraud, mistake, or other cause sufficient 
to avoid his undertaking, stipulated personally for the soundness of the 
slaves, though not in anywise bound to do so, he cannot escape from 
the legal liability thereby incurred ; neither can he be heard to aver or 
prove an intention contrary to the plain impoii; of the writing. 

2. The court held, that parol evidence of statements and declarations 
made by the defendant, or the crier, during the progress of the sale, or 
before the [400] written instrument was executed, to the efiect that 
the defendant was acting under the appointment of the court, that he 
would incur no personal responsibility in respect to the soundness of the 
slaves or' otherwise ; that purchasers must judge for themselves, and 
buy at their peril ; and that, shortly before the execution of said instru- 
ment, he had refused, when applied to, to make any warranty of sound- 
ness of the slaves, was inadmissible for the purpose of contradicting the 
terms of said instrument, and all such evidence was rejected. 

vol. I. HEAD. o 225 



400-401 head's reports. 

In this there was no error, as was declared in the recent cases of 
Bryan v. Hunt and Ellis v. Hamilton, 4 Sneed, 244, 512. The condact 
of the defendant is certainly rather inexplicable, from all the proof in 
the record. 

Notwithstanding the foregoing declarations offered to be proved, it is 
shown in the proof, that during the progress of the sale, the defendant 
proposed to warrant the soundness of the slaves if the plaintiff would 
become the purchaser. But we attach no importance to this fact in the 
determination of the question. Our decision rests upon the ground, 
that immediately after the sale was over, and on the reception of the 
purchase-money, the defendant voluntarily and deliberately prepared 
with his own hand, and delivered to the plaintiff, the foregoing instru- 
ment ; and that there is not the slightest ground in the proof for impu- 
tation of fraud, mistake, or unfairness in the entire transaction. Such 
being the state of the case, according to all the authorities, the written 
instrument must be taken to contain conclusive evidence of the final and 
deliberate intention and agreement of the parties. 

[401] 3. It is said the agreement to warrant the soundness of the 
slaves was voluntary and unsupported by any consideration, and, there- 
fore, not binding on the defendant. This is a mistaken assumption. 
The purchase by the plaintiff, and payment of the consideration money, 
was a sufficient consideration to support the agreement. 

Without noticing other minor objections, we affirm the judgment. 



H. WILLIAMS V. C. S. WHOPLES et al. 

N€U3hville« December, 1858. 

Attachment — Deed op trust — Purchase op the trust propbrtt. If property is con- 
veyed by deed of tmst to secure a debt, and a third person purchase said property, of 
the maker of the deed, subject to the trust in favor of the hen^ciariUt such purchase 
extinguishes the right of the debtor, and a subsequent attaching creditor acquires no Hem 
upon the property. [Cited in Pennebakes v. Tomlinson, 1 Tenn. Ch. 117.] 

FROM WHITE. 

This cause was heard before Chancellor Van Dyke, who decreed for 
Snodgrass. Williams appealed. 

Samuel Tumey^ for the complainants ; ColmSy for the defendants. 

Wright, J., delivered the opinion of the court. 

The Chancellor decreed against complainant, and in [402] favor of 
David Snodgrass. Williams prosecutes a writ of error to the court. 
The other parties do not complain. The Chancellor held, that Powers 
had a lien on the two wagons for $110, and that Snodgrass was entitled 
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to the residue of the proceeds of the sale. This decree is manifestly 
correct. The complainant, Williams, is an attaching creditor of Whop- 
les. But prior to the filing of his bill, Powers' debt from Whoples had 
been secured by a deed of trust executed by him upon the wagons, and 
duly proved and registered, and Snodgrass had purchased of Whoples 
the wagons, subject to the trust in favor of Powers, and Williams was 
informed of these facts. 

Whoples, therefore, had no interest in the wagons upon which Wil- 
liams' attachment could be fixed. 

The proof as to the sale to Snodgrass, is abundant, and that Williams 
knew the fact when he filed his bill. 

We affirm the decree. 



E. L. GAKDENHIRE v. SD^IEON RtNDS. 
Nashville, December, 1868. 

1. HU8BAKD AND WIFE — MARITAL BIGHTS OF THE HUSBAND — DEED OF SETTLEMENT AND 

WILL— Construction. Property was conveyed to the trustee in tmst, that he shonld 
'* hold the above described negro girls, slaves, as aforesaid, and the increase of the said 
girls, to the sole and separate use and benefit of the said Margaret Hinds, and her heirs 
forever, to enjoy the possession and profits of the above named girls and their increase, to 
her and their own, and sole and separate use and benefit forever." Property was also 
devised to said trustee, for the benefit of the daughter, that " she and her heirs are 
to be permitted to use and enjoy the rents, profits, and emoluments of the said land, and 
the profits and increase of the last aforesaid negroes, forever." It is heldt that by the 
true construction of both the deed and will, the marital rights of the husband are 
excluded altogether in favor of the " heirs," that is, the blood relations and next of kin. 
[Citing 1 Swan, 489.] 

t. Trust and trustee — Continuation of the trust — Construction — Separate use. 
The exigencies of the trust created by the deed and will require, and such was the inten- 
tion of the father, that the trust should be extended after the death of Margaret Hinds, 
tbat her heirs may be permitted " to enjoy the rents and profits, and emoluments of the 
land, and the profits and increase of the negroes." The heirs might be daughters, in 
which event the donor and testator continues the separate estate, and for this purpose 
the trust Is still necessary. 

8. BS8CENT AND DISTRIBUTION — FATHER NEXT OF KIN TO CHILD DTINO INTESTATE, 

-without ISSUE. The father is the next of kin to a child dying intettate, without wife or 
iBsne surviving, and succeeds to his personal estate. [Code, § 2429, Subs. 4.] 

^ Pasxnt and CHILD— Care and custodt of the child. If the child is a female, of 
frail and unhealthy constitution, only eight years of age, has been raised principally by 
the grandmother, who is eminently fit and able to raise her in a proper manner, and is 
w^illing to do so free of charge, the court will give to the grandmother the care and 
costody of such child, in preference to the father, who has no wife or home, and whose 
means to educate her are limited. [Citing The State v. Payne, 4 Humph. G23.J 

FBOM OVERTON. 

[403] Original and cross-bills were filed, and the causes were finally 
heard at a special term of the Chancery Court, held in November, 1857, 
before Chancellor Van Dyke. The defendant, Hinds, appealed. 
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McHenry, Murray, and Ewing <fc Cooper, for the complainant ; 3f. 
M. Brien, and Denton, for the defendant. 

[404] Wright, J., delivered the opinion of the court. 

In this cause it is clear that the claim set up by the defendant, Hinds, 
that he, or his wife Margaret, acquired a title to the slaves Melia and 
Betsy, by the statute of limitations, cannot be maintained. They were 
married in 1843 or 1844, and in one of those years obtained possession 
of these slaves from Adam Gardenhire, her father. And it is manifest^ 
from a reading of this record, that he made no gift of them, either ver- 
bal or written, until the deed of the 15th of April, 1845. 

Till then, she held them merely upon a loan from him ; and her pos- 
session and that of her husband, were in subinordination to Adam Gar- 
denhire* s title. The deed was proved and registered, and we are satis- 
fied they had actual knowledge of it, and recognized it as valid, and 
ever afterwards held the slaves under it. The case of Gilliam et cd. v. 
Spence, 6 Humph. 160, is a direct authority upon this question. 

The case, then, as to these two slaves and their increase, must be 
decided alone *upon the deed of the 15th of April, 1845. What are the 
rights of the children of Margaret Hinds and of her husband, the de- 
fendant, under that deed ? 

That she took an estate for her sole and separate use, and that he had, 
and could have no interest in, or right to this property during the cov- 
erture, cannot be controverted. 

The conveyance made by the donor, was to £. L. Gardenhire, his 
son, in trust, that he should '^hold the above described negro girls, 
slaves as aforesaid, and the [405] increase of the said girls, to the sole 
and separate use and benefit of the said Margaret Hinds, daughter of 
him, the said Adam Gardenhire; and shall suffer the said Margaret 
Hinds and her heirs forever, to enjoy the possession and profits of the 
above named girls, and their increase, to her and their own, and sole and 
separate use and benefit forever." 

This language undoubtedly gave her a separate estate, and excluded 
the marital rights of the defendant during the coverture. Clancy on 
Rights, 262 and 263. 

But she has died, leaving children, and leaving him her survivor, and 
the real contest is between these children and him. Can they be allowed 
to take, in any way, under this deed ; and were his marital rights cut 
off, not only during the coverture, but after his wife's death, so that as 
husband, he can not be permitted to acquire this property, but its own- 
ership must devolve upon them as her blood relations and next of kin? 

This question has much of difficulty in it. But when we consider the 
entire instrument and take into consideration the facts of the case, and 
the state of the donor's family at the time the deed was made, and to 
which we suppose it proper to look (Jones v. Jones, 2 Dev. £q. 387)^ 
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the opinion to which we have come, is, that it was the donor's intention 
to exclude the defendant, as husband, not only during the marriage, but 
after his daughter's death. # 

The intention to, exclude him must be clear, or it cannot be done* 
But this intention may exist and be shown, not only in a deed made by 
him, but in a deed, or will, made by another. Hamrico v. Laird, 10 
Yerg. 222, and Ware et cU. v. Sharp, 1 Swan, 489, establish [406] this. 
Nor is it necessary, in order to exclude him, that we should show his 
wife had only a life-estate in the property. He may be excluded where 
she has the entire estate. 10 Yerg. 222 ; 1 Swan, 489. Judge Green 
says, *^But our present inquiry is as to the intent of the settler, as to 
the marital rights of the husband, for if that intent be to exclude him 
altogether, it is a matter of no concern whether the wife took the entire 
estate, or only a life-estate." 

The language of this deed is striking and peculiar. The trustee shall 
'^ suffer the said Margaret Hinds, and her heirs, forever to enjoy the 
possession and profits of the above named girls, and their increase, to 
her and their own and sole and seperate use and benefit forever.'.' He 
evidently here looked to a period beyond Margaret Hinds' death ; and 
that the trustee should hold this property for a class of persons whom 
the donor designated as her ^^ heirs," that is her next of kin or blood 
relations. That this was the actual meaning of the donor individually, 
we have no doubt. And that this interpretation may be given to an in- 
strument like this, in order to exclude the marital rights of the husband, 
is shown by Ware et aL v. Sharp, 1 Swan, 489, and Sugg v. T^son, 2 
Hawks, 472. 

Indeed, it is difficult to distinguish these cases, in principle, from the 
present. 

That the husband is not the heir or next of kin of the wife, has been 
repeatedly settled. 2 Hawks, 472 ; 1 Swan, 489. 

The appointment of a trustee, though not conclusive, is a circum- 
stance not to be overlooked. 1 Swan, 128 ; 6 Humph. 487. 

[407] We are also of opinion that, as to the property devised and 
bequeathed to E. L. Gardenhire, in trust for Margaret Hinds, and her 
heirs, in the sixth clause of Adam Gardenhire' s will, the marital rights 
of defendant must, upon the same authorities, be held excluded. That 
she had a sole and separate estate during the coverture, seems clear. 
The words, '^ she and her heirs are to be permitted to use and enjoy the 
rents, profits, and emoluments of the said land, and the profits and in- 
crease of the last aforesaid negroes, forever," appear, upon authority, 
to have this effect ; and it is useless to consider other expressious and 
words leading to the same result. 

In Tyrrel v. Hope, 2 Atk. 558, Lord Hardwick held, that a promise 
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in writing by the intended husband to his intended wife, that ^^she 
should enjoy and receive the issues and profits of one moiety of the 
estate then in the possession of )|er mother, after the decease of her 
mother," gave the wife an estate to her separate use. He said the note 
could bear no other construction, although the words ^^ separate use" 
were not to be found in it ; for to what end should she receive the renta 
and profits, if they become the property of the husband the next 
moment? And he added, that the word "enjoy" was very strong to 
imply separate use. 2 Atk. 558 ; Clancy on Rights, 263. 

And in looking at this will in the light of the circumstances under 
which it was made, we are constrained to come to the conclusion, that 
the testator intended to exclude the defendant's marital rights altogether^ 
in favor of the heirs, t. e., the blood relations and next of kin [408] 
of Margaret Hinds. 1 Swan, 489 ; 2 Hawks, 472 ; 6 Humph. 487. 

He had gone off, and had been gone for years, had, in effect, 
abandoned his wife and children, when the will was made. They had 
lived with the testator, and been supported by him for years, the de- 
fendant being improvident and insolvent. The children of the testator's 
daughter were very young and frail in health, and, therefore, very 
dependent. It was questionable whether the defendant was disposed to 
aid them, and if so disposed, whether he could be of any service to 
them. It is manifest, that while the testator was attached to his 
daughter and her children, he had little confidence in the defendant. 

How natural then, that he should provide for her and her ofEsprlng. 
And h^w unreasonable to believe for a moment, that he intended the 
defendant to have this estate after his wife's death. 

To carry out his purposes, the testator devises the property to his 
son, the complainant, in whom he had full confidence as a trustee for 
his daughter Margaret, and her heirs, and requires that he shall see that 
she and they shall " use and enjoy the rents, profits, and emoluments 
of the said land, and the profits and increase of the last aforesaid 
negroes, forever." 

We cannot but regard this language, as well as the whole scope of 
the devise, as in restraint of the marital rights. It is purely a question 
of intention. And we are permitted, in order to reach it, to look at 
the common meaning of the word heir. The husband is neither heir or 
next of kin to his wife ; he answers not the description used, heirs of 
the wife ; for though, [409] in determining the quantity of an estate,, 
the word heirs would be received as a word of expansion or limitation, 
and the same force allowed it, as if the words executors and adminis- 
trators had been used, yet, in arriving at the intent, the court will con- 
sider the common meaning of the word heir, though it be a technical 
word; and, as here it was not used technically, because applied to 
personality, it shall be taken to mean blood relations on whom the law 
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casts the inheritance on the death of the ancestor, and is the same with 
next of kin. 

These principles, and the result to which we have arrived, will, we 
think, be found sustained by the cases m 2 Hawk's and 1 Swan, to 
which we have alreadv referred. That we have reached the actual in- 
tent of Adam Gardenhire, we have no doubt. This intent should be 
maintained, wherever it can be, upon reason and authority. 

We are furthermore of opinion, that the trust estate of complainant 
did not terminate with the death of Margaret Hinds, but that the exi- 
gencies of the trust required, and such was the intention of Adam Gar- 
hire, ihat it should be extended after her death, so as to protect this 
estate for her children. 

In the deed it is provided that he ^^ shall suffer the said Margaret 
Hinds and her heirs forever, to enjoy the possession and profits to her 
and their own sole and separate use and benefit forever." The heirs 
might be daughters, in which event the donor continues the separate 
estate, and for this purpose the trust is still necessary. 

And, in the will, the provision is, " that she and her [410] heirs are 
to be permitted to enjoy the rents and profits, and emoluments of the 
land, and the profits and increase of the negroes." 

This language implies the continuance of the trust estate. It is not 
like the case of Ellis v, Fisher, 3 Sneed, 231, where the property was to 
vest in the heirs after the death of the first taker. It was just as nec- 
essary, and perhaps more so, to protect this estate after the death of 
Margaret Hinds, against the possession and wasteful habits of defend- 
ant, as it was before. Of this, the donor and testator was conscious. 
And, we think, it was his intention that his son should still be continued 
the trustee, notwithstanding Margaret Hinds' death. 

Lucien B., one of the children, died in infancy, after the death of 
its mother. The Chancellor decreed its share in the personal estate, to 
the defendant, as its father and next of kin. This, we think, was 
proper. 

We also think the Chancellor acted right in decreeing the custody and 
education of the child Valeria, to its grandmother, Alice Gardenhire. 
The circumstances of the case, and the Interest and welfare of the 
child, as gathered from this record, demonstrate the correctness of this 
decree on this branch of the case. State v, Payne, 4 Humph. 523 ; 2 
Kent, 193, 194; 1 Madd. Ch. Pr. 332, 333. 

The child is a female, of frail and unhealthy constitution, only eight 
years of age. She has been principally raised by the grandmother, 
who is shown to be eminently fit and able to raise her in a proper manner, 
and is willing to do so free of cost. The child and the grandmother 
are devotedly attached to each other, and it is shown that the defend- 
ant, as her father, can [411] have free and unrestrained access to her. 
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He has no wife, or home, and his means to educate her are limited 
From these and other facts in this record, we cannot hesitate in award- 
ing to the grandmother the possession of the child. 

The decree of the Chancellor is, in all respects, affirmed. The costs 
of this court will be paid by the defendant. 



JAMES INGRAM et ah v. HENRY F. SMITH et ah 

Naahville, Deoexnber, 1868. 

1. Will— Construction— Per stirpes a.nd per capita. The tcBtator's will contained 
the following clause : " I give and bequeath to my daughter, Tracy Spiced, during her 
natural life, two negroes, Daniel and Hasty, which negroes, after her death, and the 
death of her husband, I give, to be equally divided between the heirs of my son Jesse, 
and daughter Polly Ingram." By the proper construction of this clause, the remainder 
created goes equally to the heirs of the son and daughter named, who take per capita, 
and not per stirpes. 

S. Same— Same— Persons answering the description at the time the right 
accrues will take. In order to give effect to the bequest to the heirs of the son and 
daughter, it is not necessary that they should have had children at the time of the exe- 
cution of the will. It is sufHcient, and the bequest is valid, if there are persons to answer 
to the description when it is to take effect. 

5. Statute of limitations— Possession as between bailor and bailee— Rule in 

NORTH CAROLINA. The transactions involved in this suit were in North Carolina, and 
the rights of the parties are governed by the laws of that State. It is settled there, that 
if a parent puts property in the possession of a child who has left, or is about to leave, 
the parent, such property is presumed to be given and not loaned to the child ; and pur- 
chasers and creditors can subject It to their claims, whatever may have been the private 
understanding of the parties. But this is a presumption of fact and not of law. There- 
fore, between the parties and all others who cannot impute either legal or actual fraud 
to the transaction, the true character of the act may be shown. And if the loan is estab- 
lished as a matter of fact, the statute of limitations will also operate upon the husband's 
' possession, although he had sold some of the negroes as his own, and notwithstanding 
his declarations that he held for himself. He cannot, by his own act, throw off his char- 
acter of bailee. • 

4. Evidence — Chancery Practice —Exceptions to evidence and exhibits. Objec- 
tions made to the reading of evidence and exhibits in the court below must be clear and 
spcciffc, that the opposite party may have the opportunity of curing the defect, if it be 
one, and not be taken by surprise when that opportunity can no longer be had. 

6. Same — Same — same- Case in judgment. The bill of exceptions shows that the copj 

of the will was objected to on the trial " because not authenticated according to law,*' 
and " because the said paper had not been filed in court according to law." The precise 
character of the objections is not stated, but in argument it was urged that the certiffcate 
of the clerk is insufficient for want of a seal, and the exhibit was filed during the term at 
which the cause was tried, and without the one day's notice required by the nineteenUi 
rule of Chancery Practice. JTeld^ that the objections are not sufficiently speciflc— that it 
does not appear that either of them were made, or could have been made, in the court 
below, and they cannot avail the party in this court. 

6. Same — Same — Admission in the answer. If an exhibit is objected to as evidence, 

and the objection erroneously overruled in the court below, yet, if the material part of 
said exhibit is copied Into the answer, and admitted to be true, the objection cannot 
avail the party, as he is bound by his answer. 

7. Same — Witness- Competency- Release. The husband and wife, who have con- 

veyed slaves, are incompetent witnesses in a contest between the purchasers from them, 
or their assignees, and remaindermen, unless a release is given them. Such release, to 
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be effectual, mast be executed by All the parties in interest, or by all who may haye a 
claim upon them upon their covenants. [Cited in Green v. Starves, 1 fieisk. 686; see, 
now, Code $ 3813, c] 

9. Chakcert FRA.CTIOB— Decree for defendants. It is the settled law of the Court of 
Chancery that a decree may be made between co-defendants, grounded upon the plead- 
ings and proof between complainant and defendants, and founded upon and connected 
with the subject-matter in litigation between the complainant and one or more of the 
defendants. Such decrees are made to prevent a multiplicity of suits. [Cited in the 
dissenting opinion of Andrews, J., in La Grange and Memphis H. Co. v. Hainey, 7 Coldw. 
457. And see 1 Sneed, 87.J 



FROM WILSOK. 

[412] This cause was heard before Chancellor Ridley, at the Janu* 
ary term, 1858. The defendants appealed. The facts are fully stated 
in the opinion of the couii;. 

[413] Stokes^ Marshall^ Oolladay^ and Tarver^ for the complainants ; 
J. S. Brien^ Etoing^ Martin and OuUd^ for the defendants. 

W. F. Ckx>PER, special J., delivered the opinion of the court. 

The original bill in this case was filed on the 5th day of February, 
184^, by Samuel Ingram and others, the children of Polly Ingram, 
against Alfred McClain, Joseph Smith, J. M. Smith, and Henry F. 
Smith, to attach cei'tain slaves in the possession of the defendants, 
and to have the complainants' rights therein declared and protected. 
The bill states that the complainants claim under the will of Samuel De- 
loach, of Johnston county, in the State of North Carolina, bearing date 
the 29th day of October, 1806, and duly proved and admitted to record 
in the Probate Court of said county after his death. That complainants 
have a duly certified copy of said will in Arkansas, where they reside, 
and will file the same as soon as it can be done in this cause. That the 
testator, by his said will, bequeaths two negroes, Daniel and Hasty, to 
his daughter Lucretia, or Tracy Spicer, for life, and after her death and 
that of her husband, Wra. Spicer, to be equally divided between the 
heirs of the testator's daughter, Polly Ingram, and of his son, Jesse 
Deloach. The bill further alleges, that Wm. Spicer and his wife, Tracy, 
are still living. That some years before Wm. Spicer had sold the negro 
woman Hasty to George Smith, who purchased with a [414] knowledge 
of complainants' rights ^ that George Smith had since died; that the de- 
fendant, Henry F. Smith, had Hasty and several of her descendants in 
his possession ; that defendant, Joseph Smith, had Emeline, a daughter 
of Hasty, and several children of Judy, in his possession. The bill prays 
that the negroes be attached, that defendants be enjoined from re- 
moving or disposing of them, that complainants' rights in remainder 
be declared, etc. 

The defendants, McClain and Heniy F. Smith, file separate answers, 
in which each admits that he has seen a paper purporting to be a copy 
of the records of the County Coui-t of Johnston county, North Carolina, 
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of the last will and testament of Samuel Deloach, deceased, bearing^ 
date the 29th of October, 1805, and containing a clause, quoted in the 
answers, which is identical with the clause of the bill under which com- 
plainants claim, as hereinafter given, except that the name of Hester is 
applied to one of the negroes instead of Hasty. Both answers further 
admit th^ the said copy purports to be duly certified by the clerk of the 
County Court of Johnston county. North Carolina, and that the defend- 
ants '* suppose the will was duly proven and admitted to record." The 
answers further admit that George Smith purchased from Wm. Spicer, 
about the year 1820, the woman Hasty, and perhaps two children. That 
George Smith died about 1833, and Hasty and her increase were divided 
among his distributees. Alfred McClain admits that he is in possession 
of Judy, a daughter of Hasty, and her children, having purchased 
[415] them from his co-defendant, James M. Smith, to whom they had 
been allotted in the distribution of George Smith's estate. Henry F. 
Smith admits that he is in possession of Hasty and nine of her children. 
Hasty and three of her children he bought from Ross Webb, the hus- 
band of his sister Martha Smith, to whom they had been allotted in the 
division of George Smith's estate. One of Hasty's children he bought 
from Samuel Smith, his brother, to whom he was allotted. The other 
children were born after he bought Hasty. Both of these defendants 
insist that Wm. Spicer acquired a title to the negroes Daniel and Hasty, 
by gift from Samuel Deloach, of Jenny, the mother of said Daniel and 
Hasty, or, by virtue of the statute of limitations, operating on the pos- 
session of said Jenny before the will of 1805 was made, and that, con- 
sequentl}', no right to such slaves passed under the will. Both defend- 
^ ants also deny that George Smith purchased with knowledge of com- 
plainants' claim — Henry F. Smith stating that he was present when his 
father made the trade. Both defendants also insist that all necessary 
parties are not before the court. That the heirs of Jesse Deloach should 
be made parties. And for the omission to do so, they claim the same 
benefit as if the objection had been made by demurrer. 

The defendant, James M. Smith, files an answer denying that he has 
then, or ever has had the slave Lewis in his possession ; and no further 
proceedings are had against him. No proceedings seem to have been 
taken at all against Joseph Smith. But on the 27th day of April, 1849, 
the complainants file an amended bill against Wm. H. Evans, charging^ 
that he has Emeline, [416] a daughter of Hasty, in his possession. 
Evans answers, and admits that he claims the negro Emeline, in right of 
his wife, who acquired her as one of the children of James Williamson » 
deceased, who acquired his claim in right of his wife, as one of the 
children and distributees of George Smith, deceased, and in the divis- 
ion of the negroes belonging to that estate. The answer further admits, 
that ^^ since the filing of the bill, respondent has understood that said 
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Emeline is a daughter of a women named Hasty, who belonged, or was 
claimed to belong, to the estate of the late George Smith, deceased." 
He denies all personal knowledge of other matters alleged in the bill, 
but refers to and adopts the answers of MeClain and Henry F. Smith. 

On the 1st of March, 1852, upon an order of the court to that effect, 
the complainants file an amended and supplemental bill ^^ against the 
children and heirs of Jesse Deloach, to wit, Samuel Deloach, John De- 
loach, Wm. Deloach, and C. Deloach, of Adams county, Mississippi." 
The bill adds: ^' There maybe other children of said Jesse, whose 
names and paiticular residences are unknown to complainants ; but the 
above named are all complainants can get any certain knowledge of." 
The bill prays the court '^to cause the children and heirs of the said 
Jesse Deloach to be inade defendants ; that pubUcation be made, as pro- 
vided by the rules of this court in case of non-resident defendants*, and 
that the relief sought in the original bill be granted." At the April 
Rules, 1853, &proconfes8o order was taken in the master's office, ^^ as to 
the defendants, heirs of Jesse Deloach," reciting that publication had 
been regularly made as to them. 

[417] On the 18th of June, 1856, the complainants file another 
amended and supplemental bill against Henry Smith, George K. Rob- 
ertson, administrator of Alfred MeClain, deceased, and Wm. H. Evans, 
in which they allege the filing of the original bill, and of the amended 
bill, '' for the purpose of bringing before the court the children and heirs' 
of Jesse Deloach, who are interested in the remainder in said slaves," and 
add : ^' This amended bill not having been answered, has been regularly 
taken for confessed." The bill proceeds to state that Wm. Spicer and 
wife have recently departed this life, and that complainants are now en- 
titled to the negroes in dispute, and prays that the parties* above named 
be made defendants, and required to answer. Each of these defendants 
does answer, admitting the filing of the original and amended bills a» 
stated, and for the purposes alleged, admitting the death of Spicer and 
wife, and referring to and relying on the former answers. 

Proof was taken on both sides, and the cause was finally heard by 
Chancellor Ridley, at the January term, 1858, of the Chancery Court at 
Lebanon, who gave a decree in favor of complainants, and ordered the 
defendants, Smith, Robertson administrator, and Evans, to deliver the 
negroes in their respective possession to the clerk and master of the 
court, and directed an account to be taken of the hire since the death of 
Spicer and wife ; from which decree the defendants Smith, Robertson 
administrator, and Evans prayed and obtained an appeal to this 
court. 

The complainants claim under the will of Samuel Deloach. The will, 
as has been stated, was not before [418] the draftsmen of the bill when 
drawn, but the complainants undertake to file a certified copy as soon as 
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it can be done. The transcript of the record before us contains a copy 
of said will immediately following the original bill, and marked as ex- 
hibit A, thereto. This copy is duly certified by the clerk of the Court of 
Pleas and Quarter Sessions of Johnston county, North Carolina, pur- 
porting to be ^^ under his hand and seal of office," although no scroll or 
seal appears in the transcript. The authentication of the clerk is ac- 
<!ompanied by the certificate of the chairman of the Court of Pleas and 
Quarter Sessions, to the official character of the clerk, and the faith and 
credit due to his official acts, and this, again, is followed by the certifi- 
cate of the clerk to the official character, etc., of the chairman. These 
certificates bear date the 7th and 8th of May, 1848. At the hearing of 
the cause before the Chancellor, the defendants objected to the reading 
of the will in question, ^^ because not authenticated according to law,'' 
and *^ because the said paper had not been filed in court according to 
law." The Chancellor overruled the objections, and permitted the 
copy to be read, and the defendants tendered their bill of exceptions, 
which was signed accordingly. The objections are manifestly too gen- 
eral, and cannot avail the defendants under the rulings of this court. 
It has been repeatedly held, that the objections made to the reading of 
evidence and exhibits in the court below must be clear and specific, and 
this, for the obvious reason that the opposite party may have the op- 
portunit}' of curing the defect if it be one, and not be taken by surprise 
when that opportunity can no longer be had. It is now urged that the 
certificate of [419] the clerk is insufficient for want of a seal, and that 
the exhibit was filed during the term at which the cause was heard, with- 
out the one day's notice required by the 1 9th Chancery Rule. 

It does not appear from the bill of exceptions that either of these ex- 
ceptions was made, or could have been made, in the court below. 
Neither objection can now avail without showing, by bill of exceptions, 
that it was distinctly taken in the court below ; and the absence of the 
seal in the transcript must be considered as a mere clei'ical omission. 
Moreover, under the pleadings and proof, the defendants would not be 
benefitted by the exclusion of the copy of the will objected to. The an- 
swers, as we have seen, admit the existence of the will of Samuel De- 
loach, "duly proved and admitted to record," and that it contains a 
clause identical with that upon which the complainants rely, except that 
one of the negroes therein mentioned is designated by the name of Hes- 
ter instead of Hasty. The' proof is conclusive that the testator had no 
such slave as Hester, and that the negroes devised to his daughter Tracy, 
were the two children of Jenny, as to whose names there is no discrep- 
ancy in the testimony. The defendants themselves admit that Hasty 
was the daughter of Jenny, and insist that Wm. Spicer, under whom 
they claim a good title to Hasty, by virtue of a gift to him of Jenny, 
by Samuel Deloach. We have no doubt, therefore, that> these prelim- 
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inary objections are merely formal, and do not affect the merits of the 
controversy. 

The clause in Samuel Deloach's will upon which the complainants rely, 
is as follows : 

" I give and bequeath to my daughter Tracy Spicer, [420] during 
her natural life, two negroes, Daniel and Hasty, which negroes, after her 
death, and the death of her husband, I give to be equally divided be- 
tween the heirs of my son Jesse and daughter, Polly Ingram." 

The first objection made to the complainants' claim under this clause, 
is, that Daniel and Hasty were the children of a negro slave named 
Jenny. That Jenny had been given to Wm. Spicer and wife, many years 
before the making of this will ; that Spicer had acquired a title to Jenny 
and had actually sold her before the will was made ; and the testator had, 
in fact, had no right to Jenny's children when he thus undertook to be- 
qneath them. 

On the other hand, it is insisted that Jenny was not given, but only 
loaned to his daughter by the said Samuel Deloach, and that no length of 
possession by the husband and wife, nnder the laws of North Corolina, 
would turn the loan into a gift. That the sale of Jenny was with the as- 
sent of the testator, and that the testator did actually own Daniel and 
Hasty at his death. These occurrences having all taken place in the 
State of North Carolina, among parties then living in that State, the 
rights of the parties must depend upon the local law applied to the facts 
as developed in the record. The questions of law involved have been ^ 

repeatedly passed upon by the courts of North Carolina, and are not, in 
reality, seriously controverted. 

^' It has long been settled," says Henderson, J., in Collier v. Poe, 1 
Dev: Eq. 56, '^ by the decisions of our courts, that if a parent puts prop- 
erty into the possession of a child who has left, or is about to leave the 
parent, such property is presumed to be given, and [421] not loaned to 
the child, and, therefore, purchasers and creditors have subjected it to 
their claims, whatever may have been the private understanding of the 
parties. But this is a presumption of fact and not of law. Clearly there- 
fore, between the parties, and all others who cannot impute either legal 
or actual fraud to the transaction, the true character of the act may be 
shown. 

It was also held in that case, that if the loan was established as a mat- 
ter of fact, the statute of limitations would not operate upon husband*a 
possession, although he had sold some of the negroes as his own, and 
notwithstanding his declarations that he held for himself. He could 
not, by his own act, throw off his character of bailee. These principles 
have been repeatedly laid down by the court of last resort in North Car- 
olina, upon parol bailments of slaves, prior to their act of 1806. Mitch- 
ell V. Cleves, 2 Hayw., 126 ; Dameron v. Clay, 2 Dev. Eq. 17 ; Hill v. 
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Hughes, 1 Dev. & B. 836; Green v. Harris, 3 Ired. 210. Accord- 
ingly, a continuous possession by the husband of twent3* years in 
Collier v. Poe, and of over forty years in Green v. Harris, was held in- 
sufficient to vest title in him, although in each case the husband publicly 
claimed the negroes, and disposed of some of them. An actual demand 
by the bailor, and a refusal by the bailee, was considered necessary to 
establish an adverse holding upon which the statute of limitations could 
operate. 

With these principles before us, there can be little difficulty in settling 
the lights of the parties upon the facts of this case. It is shown that Wm. 
Spicer intermarried with Tracy Deloach, then only fourteen years of age, 
about the year 1790, against the wishes of the [422] father, Samuel 
Deloach, and by a clandestine marriage. Spicer and wife resided, after 
the marriage, in the same county iv^ith Samuel Deloach, and a few miles 
distant. Deloach seems never to have had any friendly feelings for 
his son-in-law, who was inclined to be dissipated and improvident. But 
not long after the marriage, the negro Jenny, then a small girl, was de- 
livered into the possession of Tracy Spicer by her father, and carried 
home by her. Jenny remained in the possession of Spicer and wife un- 
til she had three children, Daniel, Hasty, and Sarah. Some eight or 
nine years after the marriage, Deloach moved to Johnston county, some 
eighty miles from his former residence. In 1804, Wm. Spicer sold 
Jenny and her youngest child, Sarah, to one Byrant, and purchased a small 
tract of land with the proceeds. After Deloach' s removal to Johnston 
county, it appears from the testimony of at least one witness on behalf 
of the complainants, and one on behalf of the defendants, that Daniel 
and Hasty were, for a short time, in the possession of Samuel Deloach, 
jind were again bought back by Mrs. Spicer. The will was made on the 
29th of October, 1805 ; shortly after which testator died. About the 
year 1810, Spicer and wife removed to Wilson county, in this State, 
where they continued to reside up to their death. They brought with 
them Daniel and Hasty, and retained them and Hasty's increase until 
the sale of Hasty and her children to George Smith, about 1820, and of 
Daniel to one McGregor, about 1827. 

There is no proof as to the circumstances of the delivery of Jenny to 
Tracy Spicer by her father, except the testimony of Tracy Spicer and 
her husband, [423] Wm. Spicer. Their depositions were taken in be- 
half of the defendants, and are excepted to by the complainants upon 
the ground of the incompetency of these witnesses to tetify. It is con- 
ceded by the defendants' counsel, that these witnesses would be incom* 
petent under the decisions of the court (Burke v. Clark, 2 Swan, 310) 
without a release ; but it is insisted that sufficient releases have been ex- 
ecuted, and they refer to the releases of Henry F. Smith, A. McClain, 
and Ross Webb, exhibited in the transcript. It is very obvious, how- 
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«ver, from the recital of facts already given, that tliese releases are not 
sufficient. There is no release from the defendant, Wm. H. Evans, who 
has one of the slaves in his possession, nor from some of the distribu- 
tees of the estate of George Smith, deceased, who received Hasty and 
some of her children as such distributees ; nor from the personal repre- 
sentative of George Smith. If it were necessary, therefore, we should 
be compelled to hold that the witnesses were not competent, and to ex- 
dude their testimony. 

In truth, however, upon a careful examination of the depositions of 
these witnesses, we are satisfied that they make out a case in favor of 
the complainants, and render that clear, which, in the absence of their 
evidence, would be somewhat doubtful. 

Both of these witnesses state roundly, upon their examination in 
<;hief, that the negro, Jenny, was given to them by Samuel Deloach, 
shortly after the marriage, and that they continued ever afterwards to 
claim them as their dwn. But both witnesses, upon cross-examination, 
state facts which demonstrate the incorrectness of their previous mere 
conclusion. Wm. Spicer [424] states distinctly that he was not pres- 
ent when the negro, Jenny, was delivered to his wife, and that he never 
had any conversation with Deloach about the girl Jenny, either before 
or after such delivery. He further admits, that when he sold Jenny to 
Bryant, he gave him a bill of sale, but Bryant having heard that there 
would be a dispute about it, he went to see old man Deloach, who 
signed the bill of sale. Mrs. Spicer testifies that when her father deliv- 
ered Jenny to her, ^^he told me to take the girl, go along home with 
her, and make her wait upon me." This is the only proof of a gift in 
the entire record ; and it is hardly necessary to say that such language 
would not constitute an absolute gift of the title of a slave under any 
system of laws, and certainly not under the North Carolina decisions. 
Nor is there any evidence to show acts of ownership, on the part of 
Wm. Spicer, with the knowledge of Deloach, inconsistent with the title 
of the latter, except the sale of Jenny and her youngest child Sarah, 
to which he gave his express assent, doubtless for the reason that the 
proceeds were to be invested in a tract of land, as a home for his 
daughter. The discrepancies in the testimony of Spicer and wife, and 
the positive proof of numerous witnesses contradicting them in mate- 
rial points, satisfy us that little weight can be given to their statements. 
But, upon the point as to whether the slave Jenny was given or loaned^ 
we have no hesitation in sa3ring that the facts deposed to by them con- 
stitute only a loan, and that they state no other facts inconsistent with 
a continuation of the relation of bailor and bailee up to the death of 
Samuel Deloach. 

Excluding the depositions of Spicer and wife, the [425] evidence is 
entirely satisfactory that the negro Jenny was received and held as a 
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loan. At least one witness on each side establish the fact that the pos- 
session of the negroes was resumed by Samuel Deloach shortly before 
his death, doubtless for the purpose of establishing his ownership. The 
evidence is conclusive that, after the removal to Tennessee, Spicer and 
wife repeatedly and almost invariably, when the subject was mentioned 
in their presence, admitted that they had only a life^estate. It is in 
proof by one witness that he read over to them Deloach's will, including^ 
the clause upon which the complainants* rights depend, and they did 
not deny its validity. It is, also, very conclusively shown that the fact 
was generally known in Wilson county that they had only a life- interest^ 
and that George Smith, who was a constable in the county, was aware 
of the fact at the time of his purchase. In fact it was admitted by 
counsel, that the defendants could not protect themselves under the plea, 
of a bona fide purchaser for value and without notice, even if this were 
a case for the application of the principles. Upon the whole, we are 
very clear that the title to Daniel and Hasty was in Samuel Deloach at 
his death, and, consequently, that the legatees in remainder took a valid 
interest under the clause quoted. 

It is argued on behalf of the defendants that the will gives the re- 
mainder in the negroes to Polly Ingram, and not to her heirs in connec- 
tion with the heirs of Jesse Deloach. No authority is referred to in sup- 
port of this construction, nor can any, we presume, be found. The in- 
tention of the testator is too clear to admit of doubt that the remainder 
should go equally to the heirs of his son [426] and daughter named. 
Similar clauses have repeatedly come before the courts, and particularly 
the courts of North Carolina, and have always been so construed. 
Buellock V. Buellock, 2 Dev. Eq. 307 ; Ward v. Stowe, 2 id. 309 ; Seay 
V. Winston, 7 Humph. 472. 

It was, also, urged in argument, that the bequest was not effective, 
inasmuch as it did not appear that either Jesse Deloach or Polly Ingram 
had any children at the date of the will ; that an examination of the 
authorities would show, that whenever the word heirs was construed, in 
such cases, to mean children, it would be found that there was a child iik 
existence at the date of the will to answer the description. No authority 
was cited to sustain the distinctinction suggested, nor do we see, that 
either in principle or upon authority, the existence of children at the 
time of the execution of the will, is at all material, if there are persons- 
to answer the description when the bequest is to take effect. Besides, 
even if the rule were as contended for, it would not alter the result. It 
might be conceded, that in order to construe the' word "heirs," as 
meaning children, a child must be in existence when the will is made, 
yet the only effect would be, in the absence of such child, to construe 
the word heirs, as meaning heirs proper as to realty, and next of kin as 
to personalty ; and taken, if children were in existence when the bequest 
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took effect, they would take as such heirs and next of kin. The word 
hell's, as was decided hy this court in Ward v. Saunders, 3 Sneed, 387- 
891, *'*' is flexible, and may mean next of kin, or heir at«law, according 
to the nature of the property given." To the same effect are the North 
Carolina authorities. Simms [427] v. Garrot, 1 Dev. and B. Eq. 
893 ; Bryant v. Scott, ib. 156. These authorities also hold, that a 
bequest of slaves to A for life, with remainder to the lawful heirs of B, 
when it appears from the will that B is living, is tantamount to a bequest 
to the children of B ; and is to be divided among those who shall be in 
esse at the death of the first taker. See also, Jourdan v. Greer, 2 Dev. 
£q. 270. It appears from the will of Samuel Deloach, that both Jesse 
Deloach and Polly Ingram were then living, for specific bequests are 
given to each. It is, also, now definitely settled in that State, after some 
conflict among the cases, that in a bequest, as in this cause, to the heirs 
of two persons, the persons answering the description when the bequest 
takes effect, take per capita^ and not per stirpes. Bryant v. Scott, 1 
Dev. & B. Eq. 156 ; Ward v. Stowe, 2 Dev. Eq. 509. These conclu- 
sions are in consonance with general rules of construction, and with our 
own cases. 

There remains only one point to be disposed of. It is insisted, that 
the relief granted in this case can only extend to the complainants, and 
cannot include the defendants, the heirs of Jesse Deloach. We do not 
think so. It is the settled law of the Court of Chancery, that a decree 
may be made between co-defendants, grounded upon the pleadings and 
proof between the complainant and defendants, and founded upon, and 
connected with the subject matter in litigation between the complainant 
and one or more of the defendants ; and it is the constant practice of 
the court to make such decrees, to prevent multiplicity of suits. Chum- 
ley V. Dunsanay and others, 2 Sch. and Lef. 710; Elliott v. Pell, 1 
Paige, [428] 268; Gentry v. Gentry, 1 Sneed, 87. The fact that the 
defendants, on whose behalf the decree is sought, have been brought 
before the court by publication, can make no difference. The mode in 
which parties are brought into court, is regulated by the law of every 
country, and within the territorial jurisdiction of that country, the de- 
cree will be effectual. Whatever may be the extra-territorial effect of 
the decree, the parties who are actually, in the eye of the law, in court, 
must have their rights acted upon. This is more particularly the case 
when, as in the present instance, the defendants are jointly interested 
with the complainants in personal property, the subject matter of the 
litigation. The original defendants very properly objected to the want 
of proper parties, because the heirs of Jesse Deloach were not before 
the court, and they cannot now be heard to say that the rights of these 
parties, brought in at their own instance, shall not be acted upon. 

It is suggested that the heirs of Jesse Deloach may have renounced 
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their right under their grandfather's will to these negroes, or may not 
now choose to claim them. If the renunciation referred to, had been 
made, the defendants in possession of the negroes, were at liberty U> 
show it, and would have had all the benefit, as upon a personal service 
of process upon the children of Jesse Deloach. If the said children 
decline to come forward and take any benefit under this decree, it will, 
unquestionably, inure to the benefit of their co-defendants. The com- 
plainants are only entitled with the children of Jesse Deloach, to an 
equal division, per capita^ of the negroes. If any child declines or fails 
to take his share, it will remain with the defendants now in possession. 
It appears [429] from the amended bill of the complainants filed 
to bring the heirs of Jesse Deloach before the court, that all of these 
heirs are probably not named. Under the construction put upon this 
will in the Chancellor*s decree, and in this opinion, it is not possible ta 
ascertain the precise interest of the complainants, without first ascertain- 
ing the number of the heirs of Jesse Deloach entitled to take at the 
death of the tenants for life. In this view, it will be necessary to modify 
the decree of the Chancellor, and remand the cause for further proceed- 
ings. 

The children of Jesse Deloach and Polly Ingram, living at the death 
of the last surviving of the tenants for life, will take the slaves to dis- 
pute per capita. They will be entitled to a division of the slaves, if it 
can be made among them. If not, the parties would be entitled to a 
sale for division. Should the children of Jesse Deloach fail to come 
forward and claim their share of the negroes, and should a division of 
the negroes be impracticable, we think, it would be proper and just to 
ascertain, by reference to the master, the interest of the complainants 
in the negroes held, by each of the defendants, and to allow such de- 
fendant to pay the same into court, or secure the same to be paid in such 
time as might be deemed reasonable, and to vest th^ defendants with a 
good title to the interests thus paid for. The defendants in possession 
of the slaves, must account for hire since the complainants' rights ac- 
crued, upon the principles here laid down, all proper allowances for 
taxes, medical bills, etc., being made them. The entire costs of the 
cause will be paid out of the hire, as aforesaid, the appellants and their 
sureties, in the meantime, [430] paying the costs, of this court, for 
which they shall be allowed a credit in taking the account ordered. 
With these modifications, the decree of the Chancellor is afiSrmed. 
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MORGAN & CO. V. J. L. COOPER. 

Nashville, Deoember, 1868. 

Stator— Wriitkx authority to the justice — Estoppel by deed. If a party author- 
ixe a Justice to enter bis name as stayor to certain judgments, by an informal instrument 
of writing wbicb does not bind bim, but at the same time accepts a mortgage from tbe 
judgment debtor to indemnify him as such stayor, he is estopped by the recitals of the 
deed to deny his liability. 

FROM BEDFORD. 

The executions agaiDst Cooper, the stayor, were quashed by David- 
son, Presiding Judge, at the August terin,<^1858. The plaintiffs ap- 
pealed. 

Wisener and Tillman^ for the plaintiffs ; E, Cooper^ E. A, Keeble and 
Buchnnariy for the defendant. 

McKiNNEY, J., delivered the opinion of the court. 

On the Istof July, 1857, the plaintiffs recovered seven different judg- 
ments against Wood and Hart, before [431] a justice of Bedford 
county, amounting, in the aggregate, to upwards of $1,400. The name 
of Cooper, the defendant, was entered as stayor, by the justice, under 
authority of the following instrument, addressed to said justice: 
'' Mr. F. B. Price. 

*' Sir: — You will enter my name as stay of executions on five judg- 
ments that Morgan & Co. obtained before you, on the 1st day of July, 
against Wood & Hart, for some eight or nine hundred dollars, and costs 
of suits. This 3d day of July, 1857. 

"J. L. Cooper, [seal.]" 

On the day following the date of said paper, 4th of July, Cooper took 
from Wood, one of the firm of Wood & Hart, a conveyance for land 
and negroes, in the nature of a mortgage. The conveyance is made to 
Cooper himself, with a power of sale, and an uulimited discretion to dis- 
pose of the property, publicly or privatel}', on such terms, and at such 
time, as he may think best to meet the payment of the debts and judg- 
ments therein specified, for which Cooper had become liable as surety 
and stayor for Wood & Hart, or one of them. And among other debts 
specified, is the following: ^^also, one judgment in favor of Morgan & 
Co., of Nashville, Tennessee, given 1st day of July, 1857, for $1,468, 
judgment against Wood & Hai't, and stayed by said J. L. Cooper." 

Before entering the name of Cooper as stayor the foregoing paper 
was altered, so as to insert the word seven instead of five, and by add- 
ing the words, " or more," before the word dollars. The proof is not 
BuflScient [432] to establish, that the alterations were made by Cooper, 
or by his authority. 

After the expuration of the stay, executions were issued on the several 

248 



432,433 HEAD'S REPORTS. 

judgments ; and thereupon, Cooper applied, by certiorari^ to have them 
brought up into the Circuit Court to be quashed, on the ground that, by 
force of the foregoing paper, he was not legally bound as stayor. 

The Circuit Judge held that he was not bound, and quashed the exe- 
cutions ; and the plaintiffs appealed in error. 

The legal effect of the deed of the 4th of July out of view, the judg- 
ment would be unquestionably correct. The paper upon which the justice 
acted, is, in its original form, insufficient to have authorized the justice 
to ent^r the name of Cooper as stayor ; and even if sufficient as altered, 
it could not be regarded as binding on Cooper, upon the proof in the 
record, it not appearing that the alterations were with his knowledge, or 
by his authority. 

But the fact of his taking the deed, on the day after his name had 
been entered as stayor, wholly changes the complexion of the case in 
our view. 

He is a party to the deed. It was made to him, as well for his own 
indemnity, as for the security of the debts ; and he is, by implication, 
constituted a trustee for the creditors. By the recitals of the deed he 
is estopped to deny his liability as stayor, for the fact is expressly recited 
in the deed. True, the description of the several judgments is not 
specific. The amounts are aggravated, and for the gross sum, as 
one judgment, in favor of Morgan & Co., against Wood & Hart, ob- 
tained [433] on the 1st of July, 1857. The defendant. Cooper, is in- 
demnified as the stayor. The want of a more minute description of the 
judgments in the deed, is no objection. The description is amply suf- 
ficient, in the absence of any proof of other judgments, between the 
same parties, on the same day, to demonstrate, to a 'moral certainty, 
that the debt provided for in the deed, is the same debt evidenced by 
the several judgments. The description in the deed is ample to enable 
the defendant to avail himself of the stipulated indemnity, in the event 
of his having, as stayor, to discharge the judgments. To hold him to 
his liability, therefore, is only to give effect to his undertaking, in the 
sense in which he himself intended it should have effect ; of this he can- 
not justly complain. And we do so upon the principle, that the deed 
creates an estoppel upon him, to gainsay his liability as stayor. To hold 
otherwise would be, as its seems to us, to trifle with the administration 
of justice. 

The judgment will be reversed, and the petition and supersedeas dis- 
missed. And under the Code, §§ 8137, 3138, judgment will be rendered 
here in favor of the plaintiffs, as therein provided. 
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SAMUEL SCOTT v. THE STATE. 

Nashville, Deoember, 1868. 

"L Chiminallaw—Becognizamce— Judgment when joint. The judgment upon a re- 
cognizance for the appearance of a party charged with a crime, mnst pursue the terms 
of the defendant's undertaking. If, therefore, the recognizance entered into by the de- 
fendant and his securities, is joint and several, the State is entitled to but one ju dgment 
for the penalty thereof. It is error to render separate judgments against the defend - 
ant and each one of his bail. 

S. Same — Pleading — Deicurreb. If several judgmen ts are rendered upon a recognizanc e 
when there should be but one, and separate writs of scire facias are issued on said 
judgments, the question as to the power of the court to render more than one judgment 
for the penalty, maybe raised by demurrer. 

8. Question Reseryed. The record does not raise the questions, whether a satisfaction 
of one of the judgments would preclude the State from enforcing satisfaction of any of 
the others ; and whether the right of contribution between the bail exists, in case one 
should be subjected to satisfaction of the entire penalty, or a greater amount than hia 
equal portion, and they are left undecided. 

FROM CANNON. 

[434] Final judgment was rendered against the defendant, at the 
June term, 1858, Davidson, J., presiding. He appealed in error. 

J, S. Brien^ for the plaintifi! in error ; Sneed^ Attorney-General, for 
the State. 

McKiNNET, J., delivered the opinion of the court. 

At the February term, 1857, of the Circuit Court of Cannon, the 
plaintifi! in error, with two others, entered into a recognizance ^4n the 
sum of four thousand dollars, JQintly^ and severally to be levied," etc., 
fo*r the appearance of John Stovall, at the ensuing June term, of said 
court, to answer a criminal charge of which he stood indicted in said 
court. The defendant failed to appear [435] at the term to which he 
was bound, and judgments nisi were entered up severally against him 
and his bail; that is, a separate judgment for the penalty of ''four 
thousand dollars," was rendered against the defendant, Stovall, and 
against each one of the three persons who were bound for his appear- 
ance. Consequently, instead of one judgment for the penalty of 
$4,000, ''to be levied of their respective goods, chattels, lands, and 
tenements," four distinct judgments, each for the entire penalty of the 
recognizance, have been obtained, and for the full satisfaction of which, 
each one is made separately liable. Separate writs of scire facias 
issued, to which the bail severally demurred, and on argument, the de- 
murrers were overruled. A plea of nul tiel record was then put in, and 
found against the defendants, and final judgment rendered. From 
which an appeal in error was prosecuted to this court. 

The question as to the regularity of the proceedings, was sufficiently 
raised by the demurrer, and in rendering judgment thereon, we think 
the court erred. It is too clear, we think, to admit of doubt, that the 
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State was entitled to bat one jadgment for the penalty of the recogni- 
zance, which judgment ought to have pursued the terms of the defend- 
ants' undertaking, that is, the recovery should have been against them 
jointly and severally, to be levied of their respective goods, etc. 

But it is said, Uiat upon a joint and several jndc^ent for the penalty^ 
each one was liable individually, to the satisfaction thereof ; and this 
being so, the error of rendering several judgments, if it be an error at 
all, is one of form rather than substance. 

The demurrer raises the question, as to the power [436] of the court 
to render more than one judgment for the penalty, and this cannot be 
treated as mere matter of form. Nor would the suggestion, if correct, 
that a satisfaction of one of the judgments would preclude the State 
from enforcing satisfaction of any of the others, obviate the objection ; 
though, upon this question, as it is not presented by the record, we 
express no opinion. Neither will we, for the same reason, consider the 
question as to the right of contribution between the bail, in case one 
should be subjected to satisfaction of the entire penalty, or a greater 
amount than his equal proportion. 

We rest our decision upon the ground of want of authority in the 
court to render several judgments upon the recognizance in question. 

In this view of the case, the judgment must be reversed, and the 
demurrer sustained. 



JAMES ALLEN v. JAMES H. WOOD. 

Nashville, Deoember, 1858. 

1. Apfeal— Effect of. Upon an appeal from a justice's judgment, the cause is not before 
the Circuit Court for revision, as on a writ of error, but for trial de novo upon the merits, 
and regardless of defects in the judgment of the justice, the court should proceed to hear 
the case, and render judgment according to the merits. 

a. Summary frocbkdtnos— Judgment— Accommodation endorser— Act of 1856, ch. 
75. By the act of 1856, ch. 75, the remedy by motion is given only in favor of an aeeommo- 
dation endorter^ and a judgment by motion, under that act, is defective unless it dhows 
that the plaintiff is an accommodation endorser. 

FROM CANNON. 

[437] The justice rendered a judgment for $90.54, upon motion, in 
favor of the plaintiff. The defendant appealed to the Circuit Court, 
Davidson, J., presiding, where, upon motion, the justice's judgment was 
quashed. The plaintiff appealed in error to this court. 

O. TF. Thomson^ for the plaintiff ; J. S. Brien, for the defendant. 

McKiNNET, J., delivered the opinion of the court. 

This was amotion for judgment, before a justice, by Allen, for money 
246 



1 
I 



N 



ALLEN V. WOOD. 437-439 

paid *' as eDdorser " of the defendant. The justice rendered judgment 
for the plaintiff for $90.54, from which there was an appeal. 

In the Circuit Court, the defendant entered a motion to quash the 
justice's judgment, which, on argument, was made absolute, and the 
case dismissed. 

In this the court erred. The judgment of the justice is obviously 
defective in not showing that the plaintiff was an accommodation en- 
dorser of the defendant ; as it is only in favor of an accommodation en- 
dorser that the motion is given by the act of 1856, ch. 75^ 

But whether the justice's judgment was sufficient, either as regards 
its form or substance, was not the question for the court on the appeal. 

[438] The case was before the court not for revision, as on a writ 
of error, but for trial de novo on the merits ; and, regardless of the de- 
fects in the justice's judgment, the couit should have proceeded to hear 
the case, and render judgment according to the merits. 

The judgment will be reversed, and the case be remanded for hearing 
on the proof. 



JAMES ALLEN v. JAMES H. WOOD. 

NaahvUle, December, 1868. 

Cbbtiorxri and SUPBR8BDEA8— Dismissal of the pbtitioit— Judombnt fob IS 1-2 peb 
CBKT INTBBBST— Code, sec. 3137. Upon the dismissal of the petition for writs of 
eertiorari and aupertedeatt in whioh the judgment of the Justice is complained of, and 
errors therein sought to be corrected, the plaintiff is entitled, under section 3187 of the 
Code, to a judgment against the defendant and his surety to the prosecution bond for the 
amount of the justice's judgment, with interest, at the rate of 12 1-2 per cent per annum* 
from its date, and costs. 

FROM CANNON. 

At the October term, 1858, Davidson, J., presiding, the petition was 
•dismissed, and juogment rendered for the costs. The court refused to 
render judgment for the debt, but awarded a procedendo to the justice. 
The plaintiff appealed. 

G, W. Thompson^ for the plaintiff ; J, S, Brien^ for the defendant. 

[439] Wright, J., delivered the opinion of the court. 

The Circuit Court dismissed the petition for writs of certiorari and 
supersedeas in this cause, and rendered judgment against the petitioner. 
Wood, and his security in the certiorari bond for costs ; but refused to 
give a judgment for the plaintiff's debt, and awarded a procedendo to 
the justice of the peace to issue execution upon the judgment before 
liim in favor of the plaintiff. 

This was error. It is obvious here, from the statement in the peti- 
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Hod, that this is not a case where the judgment before the justice of 
the peace is not complained of, and the relief is sought alone from an 
unjust and illegal execution of it, as were the cases of Eincaid v. Mor- 
ris, 10 Yerg. 252, and Edde v. Cowan, 1 Sneed, 290. Here the judg- 
ment before the justice of the peace is complained of, and the writs of 
certiorari and supersedeas are substituted for an appeal. The petition 
not only asks that the execution issued by the justice may be removed 
into the Circuit Court and quashed, but also that the entire proceedings 
had before him may be removed, and a new trial had, and justice done 
the petitioner. 

No other meaning can be given the petition than that the object of 
the removal of the cause to the Circuit Court was to correct the errors 
in the judgment and proceedings of the justice, by a trial upon the 
merits. 

It is true, it is alleged in the petition by the defendant that he ap- 
pealed from the justice's judgment within the two days, and gave bond 
according to law, as he is advised ; yet we simply understand this as a. 
reason why he has a right to substitute the writ of certiorari for the 
appeal. 

[440] The plaintiff, therefore, was, under the 3137th section of the 
Code of Tennessee, entiled to a judgment in the Circuit Court against 
the defendant and his surety, to the' prosecution bond for the amount of 
the justice's judgment, with interest at the rate of 12^ per cent per 
annum from its date, and costs. Eincaid v. Morris, 10 Yerg. 252 ; 
Rogers v. Ferrell, 10 Id. 254 ; Burt y. Davidson, 5 Humph. 426 ; Jones 
V. Williams, 2 Swan, 105. 

The judgment of the Circuit Court will be reversed, and the proper 
judgment given here for the plaintiff. 



LANIER & BROTHER v. THOS. G. SULLIVAN. 

Nashville, December, 1858. 

Obrtiorari— Cause must be brought up to the next term of the circuit court. 
A petition for a writ of certiorari to remove a cause from before a Justice of the peace to- 
the Circuit Court, must be filed before the next term of the court after the rendition ot 
the justice's judgment, and the cause brought up to that term, or a sufficient reason 
shown for not doing so. [Or during the first term after the judgment. Copeland v. Cox,. 
6 Helsk. 174, and King v. Williams, 7 Heisk. 305, both citing this case.] 

FROM CANNON. 

The motion to dismiss the petition was overruled by his honor, Judge 
Davidson ; and the plaintiffs appealed. ^ 
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Thompsony for the plaintiffs ; M. M. Brien and Fai^e^ for the de- 
fendant. 

[441] Wright, J. , delivered the opinion of the court. 

The plaintiffs on the 5th of August, 1854, recovered two judgments 
hefore a justice of the peace for the county of Cannon, one against 
ThoB. 6. Sullivan, for $51.40, and the other against him and one Rich- 
ardson, for $136.78. * 

They were stayed by Vance and Gunter. 

On the 14th of May, 1855, Sullivan filed his petition, and obtained 
from a Circuit Judge, writs of certiorari and supersedeas^ to remove said 
causes, so far as he was concerned, into the Circuit Court of said county, 
to the end that a new trial might be had. 

In his petition he stated, that he did not owe the plaintiffs, and when 
notified to attend the trial he did so, but the attorney of the plaintiffs 
continued the cases several times, the last continuance being to the day 
on which the judgments were rendered, and that he attended on each of 
these days, and that the justice, on the day the judgments were ren- 
dered, being absent, he went home, and did not see him until about a 
week afterwards, when he informed him they had been stayed by Rich- 
ardson, whose debts they were, and petitioner supposed be was clear of 
them, and did not learn that judgments were rendered against him, until 
it was too late to appeal, and that a few days before filing his petition, 
a le^'y had been made on his property, under executions issued on said 
judgments. 

He gave no reason whatever why he did not file his petition, and have 
the causes removed to the next term of the Circuit Court, after the ren- 
dition of the judgments. 

[442] At the June term, 1855, of the Circuit Court of Cannoi> 
county, being the first term after the filing of the petition, the plaintiffs 
moved the court to dismiss the petition, wliich motion was overruled by 
the Circuit Court. 

This was error. The petition should nave been dismissed, because 
not brought to the next term of the Circuit Court after the judgments 
were rendered. Johnson & Penner v. Deberry, 10 Humph. 439. 

Judgment reversed. 



PATRICK FAY v. ROBERT N. JONES et al. 
NaahvUle, December, 1868. 

1. CHANCERTPLEADrNO— Demurrer— Original akd amended bill. If a demurrer is- 
too broad it looses its effect. Hence, if a general demarrer is filed to an original and 
amended biU, and the original is defective and demon able, yet the amended bill is not^ 
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the demurrer will not be sustained as to either. And so, if the bill make no case for an 
attachment, bat yet contain equity, a general demurrer must be overruled even as to the 
attachment. [Cited in Hunter v. Justices, 7 Coldw. 09, and Blttick v. Wilkins, 7 Heisk. 
812.] 

■2, Same— 8amb —Bill multifarious. Objection to a bill because it Ib multifarious, can. 
be taken only by special demurrer. 

8. Samb—Samb— ATTACHMSirr— Acts of 18S6 ahd 1343. If an attachment is suedoat» 
and no one of the grounds for an attachment embraced within the provisionB of the at- 
tachment laws, is alleged, it will be dismissed upon demurrer conflned to that point. 

4. Fraudulent Conyetancbs— Judgmbmt not necbssart before filing a bill— Act 
OF 1868, CH. 865, SEC. 10. By the act of 1868, ch. 366, { 10, (Code § 4888 et teq.) accreditor, 
whether he has a Judgment or not, may file a bill to set aside a fraudulent conveyance, 
and have satisfaction of his debt out of the property conveyed. 

FROM BEDFORD. 

[443] At the February term, 1858, Chancellor Ridley, dismissed 
the original and amended bills, upon demurrer. The complainant ap- 
pealed. 

E. A. Keeble^ for the complainant ; W. H. Wlsener^ for the def end- 
lints. 

Wright, J., delivered the opinion of the court. 

The Chancellor dismissed the bill upon demurrer, and the question is, 
irhether his decree can be maintained? 

We shall treat the bill and amended bill as one, because they were 
fled at the same time, and the Chancellor's decree is upon both, and so 
we suppose the demurrer was intended. 

So far as the cemplainant seeks relief, as the surety or stayor of 
Jones, the bill is demurrable, because it made no case for the issuance 
of an attachment under the acts of 1836 and 1848. 

Jones is shown to be a citizen of Bedford county, and it is not alleged 
that he is about to remove, or any other cause for an attachment stated. 

If, therefore, the demurrer had been confined to this part of the bill, 
it would have been well taken. 

[444] But this was not the case. It is a general demurrer to the 
whole bill. And it appears that the defendant, Jones, is indebted to 
^complainant in the sum $2,380, and it is alleged, that he had made a 
fraudulent conveyance of fifty-two acres of land to the defendants, 
Brome and Jett, to hinder and delay his creditors ; and the bill seeks a 
sale of this land, as well as to pay this debt, as complainant's liabilities, 
as surety and stayor. 

As a creditor, whether in judgment or not, the bill was maintainable 
by complainant, under the act of 1852, ch. 365, sec. 10 ; and the de- 
murrer being too broad, lost its effect upon every part of the bill. 
Story's Eq. PI. sec. 443. 

But it is said, the bill is multifarious, because it also seeks to subject 
Jones' interest in another tract of land, but we do not think this is so, 
cinder the rule laid down in Johnson v. Brown et aZ., 2 Humph. 327. 
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« 

But if it were, we apprehend the objection could only be taken by 
special demurrer. Story's Eq. PL, sec. 455. 

We reverse the decree, overrule the demurrer, and remand the cause, 
that defendants may answer. 



B. J. VADEN, Administrator, etc., v. ANN VADEN et al. 

Naahville, Deoember, 1868. 

1. Trust akd trustee— Tenant for life quasi trustee. A tenant for life is tkquaH 
trastee for the remainderman, bnt is not so in the sense of a pure trust, as a personal 
representative, guardian, etc. In cases of pure trusts the fund is held §oUljf for the ben- 
efit of the cestui que trmi. Bnt a t^ant for life has a limited interest in the fund, with a 

"^ right to use and enjoy the profits of it without accounting for the same to any person. 

f. Life-estate— Remainder— Rights of tenant for life and remainderman. If a 
fund be given to a person for life, with remainder over to another, the tenant for life has 
the right to use and employ said fund in any wi^ he chooses, if he does not endanger its 
safety. 

3. Same— Same— Same. If the tenant for life vest the fund in the purchase of slaves or 

other property, the tiUe vests absolutely in him. The remainderman has no right to, or 
interest in, the property, except so far as it may be held, upon a biU for that purpose, as 
a secucity for the fund. 

4. Same — Same — Same — Illustration of the principle. A fund was bequeathed to A 

for life, with remainder to B. A purchased a negro girl with a portion of the fund thus 
bequeathed. A afterwards intermarried with D. Upon the death of D , his adminis- 
trator claimed the negro and increase as the property of the estate. The remainderman 
claimed the right to elect whether he would take the slaves or the fund. It is A«kf, that 
the title to the slave vested absolutely in A, and, upon her marriage with D, the title 
passed to him by operation of law, and upon his death to his administrator; that the 
remainderman had no right to, or interest in, the slaves. All that he could demand would 
be the corpus of the fund at the death of the tenant for life. 

A. Will— Question reserved. If a nuncupative will be admitted to probate, although 
not executed according to the requirements of the act of 1784, can it be disregarded in a 
proceeding in another court? Or shall it be held as a matter adjudged and settled by 
competent authority, not subject to rctSxamination at any time, but by the statutory mode 
of calling for a re -probate in solemn form, and a trial upon an issue of devisavU vel nanf 

FROM SMITH. 

[445] This cause was heard upon the original and cross-bills, before 
Chancellor Ridley, at the February term, 1858. The complainants in 
the cross-bill, and Ann Vaden, a defendant in the original bill appealed. 

[446] Sam* I M. Fits and Jordan Stokes, for the administrator; «/. B, 
Moores and J, C. Guild, for the appellants. 

Caruthers, J. , delivered the opinion of the court. 

The original bill was filed by Benjamin J. Vaden, administrator of his 
father, Lodwick Vaden, to obtain the possession of about sixteen slaves, 
as a part of the estate, from Ann Vaden, the widow, who sets up a claim 
to them for her life, and the remainder in her sister, Elizabeth McCrary, 
and Polly Johns, the sister of her husband, under his nuncupative will. 
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So she denies that they were the property of her late husband, or are 
now a part of the assets to which complainant is entitled. 

The cross-bill is filed to set up and have protected this remainder right. 

The Chancellor sustained the claim of the administrator, and dis- 
missed the cross-bill. The facts are as follows : 

Isaac Johns, the first husband of Ann, died without children, in 1809. 
His widow, the said Ann, took possession of and claimed his personal 
estate; or its proceeds, of the amount of eight or ten hundred dollars, 
under a nuncupative will, in her favor for life, and then to her young- 
est sister and his, equally in remainder. In 1810, she married Jonathan 
Key, of North Carolina, and moved there with him. They returned in 
1812, and settled in Smith county, bringing with them the negro girl 
Esther, then very young, of whom all the slaves in controversy are the 
issue. She was bought in [447] North Carolina for about $275, with & 
part of the money derived from the Johns* estate, and title by bill of 
sale, in the usual form, made to the said Ann in her own name, but 
without restrictions or limitations over. 

Jonathan Key made his will in 1826,* and the same was admitted to 
probate at the February term, 1828, of Smith County Court. He had 
a number of children by a former wife, but none by the, last. In mak- 
ing provision for her, among other things, he says: '*I will and be- 
queath to ray beloved wife, Ann Key, my negro boy Big-Hardy, and 
girl Esther and her increase^- * * ♦ at her discretion for ever.*' 

Lodwick Vaden, being a widower with several children, married the 
said Ann in 1829 or 1830, and died intestate, in March, 1856. The 
widow refusing to surrender these slaves upon demand of the adminis- 
trator, this bill was filed in April, 1856. 

It will be seen from this statement that the question is. Whether the 
title of the said Ann was such as to vest in Yaden on the marriage. 

The cross-bill only claims one undivided half of said slaves, as it ad- 
mits that the other half was sold to Key in his lifetime by Henry Beasly, 
who married Polly Johns, and he is long since dead. McCrady is the 
second husband of Elizabeth West, and in her behalf claims the other 
moiety of the remainder in said slaves, under the will of Johns. But 
even as to the moiety of Polly Jolms, the administrator's right to re- 
cover is resisted because of tlie widow's life-estate, which, it is insisted, 
never became the property of Key, as he only purchased the remainder 
of Polly Beasly, which did not, of coui-se, affect the life-estate. 

[448] The proof is very voluminous, and is mostly of facts and 
conversations in relation to the manner in which these slaves were held 
by the said Ann and her two last husbands. These are, of course, con- 
flicting and contradictory, as might be expected in transactions so an- 
cient, and which are presented in so many phases ; and we are left, as 
in most of such cases, to presumptions of law and of fact arising from 
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the acts and declarations of the parties to bring us to any conclusion as 
to their respective rights. 

The origin of the remainder right, if it exists at all, must be found 
in the nuncupative will of Isaac Johns. This is attacked at the outset 
AS invalid, not having been made and established as required by the act 
of 1784, ch. 22, sees. 15 and 16. This is certainly so, as it is scarcely 
possible to conceive of a greater departure from the requirements of 
the act. It does not conform to it in any essential particular. But it 
was ^^ established by the court as the will of said deceased, and ordered 
to be recorded." It was not opposed at the time, and has never since 
been contested. Whether it can now be disregarded, as it has been 
passed upon and set up by a court of general jurisdiction of those ques- 
tions, or shall be held as a matter adjudged and settled by competent 
Authority, not subject to re-examination at any time, but by the statu- 
tory mode of calling for a reprobate in solemn form, and a trial upon 
an issue of devisavit vel non^ need not now be decided, as the case may 
be disposed of upon other grounds. In the view we take of the case, 
the administrator of Lodwick Vaden, who claims the title to the slaves, 
has no interest in that question ; but that it is one which concerns the 
[449] widow and the complainants in the cross-bill, both of whom rec- 
ognize and rely upon the will as valid. 

According to this will, then, Isaac Johns gives his whole estate, both 
real and personal, to his wife, Ann, for life, and the remainder to his 
■and her youngest sister, equally. The cl^im set up to these slaves is 
by her sister and her present husband, to secure their interest thus 
•created in the one-half of this property. It has been before stated that 
Esther, the mother of all the slaves in controversy, was purchased with 
$276 of the money derived from Johns' estate, under this will, and the 
absolute title by bill of sale taken to herself, while she was the wife of 
Key, her second husband, in 1811. In 1826, as we have seen, he 
bequeathed them to his wife Ann as his own, without restrictions or 
limitations. Key died in 1828, and the slaves remained in the posses- 
sion of the widow. She married Vaden in 1829 or 1830, and they went 
with her into his possession, and so continued until his death. There 
is much proof as to her declarations and of his, in loose conversations, 
in relation to the title, and this supposed remainder interest was fre- 
quently referred to and acknowledged by her, and perhaps by both. 
But the negroes still continued in the possession and under the control 
of Vaden, and were managed and used as his own. The neighbors 
regarded* the ownership and character of holding in different lights, ac- 
cording to the different conversations they might happen to hear, or the 
constructions placed upon the acts and words of the parties. All this, 
as it appears in the record, is too vague, uncertain, and contradictory 
to predicate any right of property upon it, and leaves the case for the 
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operation of the [450] rule, that the title is presumed to be with the 
possession, and the marital right to attach, unless the contrary is made 
to appear in a reliable and satisfactory mode. 

We consider it cleai*ly established, that the title to the girl Esther, at 
the time of her purchase, passed into Key, as the husband of Ann, in 
1811, and by his will to her again, in 1828, and upon her marriage with. 
Vaden, in 1830, into him, by virtue of his marital right. Consequently 
they would constitute a part of his estate at his death. But although 
this may be so, it is insisted on the other side, that inasmuch as the 
fund with which they were originally purchased was subject to the 
remainder of complainants in the cross-bill, after the termination of the 
life-estate, that they have a right to elect whether they will receive the 
fund, or the property in which it was invested by the tenant for life. 

This is the main and decisive question in the case. 

We are not aware that the precise question has ever been adjudicated, 
in this State. But the principle stated in Bonner v. Bonner, 7 Humph. 
436, would seem very nearly to meet the case. There the remainder- 
man filed a bill asking security for the safety and forthcoming of slaves 
obtained in exchange for the one in which they were interested at the 
end of the life-estate. This was refused as to the slaves received by 
the tenant for life in exchange, the court saying, ** we are aware of no 
.principle or precedent which would sanction or authorize it." It was- 
argued by counsel in that case, as it is here, upon the authority of King 
V. Sharp, 6 Humph. 56, and other authorities, that the tenant for life 
[451] was trustee for the remainderman, and, consequently, that the 
latter was entitled to have the original fund, or the property, or that in 
which it might be invested, or for which it was exchanged, at his. 
election, upon the general principle on that subject applicable to trustees 
and beneficiaries. But this argument was considered unsound by the 
court. In the case of King v. Smith, 6 Humph. 56, the tenant for life 
is held to be a quasi trustee, and further, that '*he may dispose of the 
property at pleasure, so that he does not thereby injure the inheritance 
in remainder." He may not remove it out of the State so as te 
endanger the safety of the property, or destroy it. He may use it, and 
make all the profit on it he can, with due regard to its safety and pro- 
tcction. To that extent he may be called trustee ; but he is not so ia 
the sense of a pure trust, as a personal representative, guardian, etc. 

In North Carolina the precise question has been more than once before 
the court, and explicitly decided. The case of White v. White, 1 Ired. 
Eq. 441, is exactly in point. That was a case thus stated in the ab- 
stract: *' A devised to his wife, whom he also appointed his executrix, 
$1,000 during her life, and after her death to his children. The wife 
purchased negroes with this money, and they greatly increased in value. 
Held, that the children had no right or interest whatever in these ne- 
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groes, but they belonged absolutely to the wife. The remaindermen 
had only the right to the $1,000 at the death of the wife. Upon a bill 
f tating that this sum could only be raised out of the negroes, the court 
would during the life of the wife, decree that they should be held as se- 
curity for the capital [452] sum." The distinction is drawn, very 
clearly, between the case of an executor and other trustees, who cannot 
use or convert the trust fund so as to make profit to themselves and that 
of a tenant for life. The cases are certainly very different in principle. 
In the former case the fund is held entirely and solely for the cestui que 
tntst^ and, consequently, any. gain or profit made upon it, by its use or 
exchange, should inure to the benefit of the owners. So their right ta 
elect whether they will have the fund with interest, or the property in 
which their money ma}' have been invested, or the gain upon its use, is 
secured to them by a most equitable and well established rule. But the 
case is entirely different with a tenant for life. He has a limited inter- 
est in the fund, with a clear right to use and enjoy the profits of it, 
without accountability for the same to any one. Suppose the fund was 
used in speculation, or business of any kind in which it might be doubled 
or quadrupled every year, would any one contend that the remainder 
could have the advantage of that? If, instead of loaning it, and living 
upon the interest, it be invested in horses, or slaves, or land, is the 
right of those in remainder enlarged?* Have they any other right 
but to have the corpus secured? There is no restriction on the mode of 
using the money. That must depend upon the will and choice of the 
tenant for life. If the fund were, by direction of the will, to be in- 
vested in slaves, and they to be held as the fund, there would be a trust, 
and the question would be changed. 

In the case cited from Iredell, the tenant for life of the fund was alsa 
executrix ; and that would make [453] the argument more plausible 
to hold her to the liabilities of a technical trustee as to the remainder- 
men. In this particular that might be a stronger case than the one in 
hand. Black v. Ray, 1 Dev. & B. Eq. 543, is cited as sustaining the 
same principle, but we have not been furnished with the book. 

We think the position well sustained, by reason and autnority, that a 
remainderman has no right or claim to the property purchased by a ten- 
ant for life, of a fund, but that the same is the absolute property of 
the latter. But it may, where a necessity is shown to exist in a bill for 
that purpose against the tenant for life, be held as a security for the 
fund used in its purchase. This cross-bill is not with that Aiew, but 
simply to assert title to the slaves, and resist the claim of the adminis- 
trator to them as assets. 

It also appears that the remainder in the $275, paid for the slave, i» 
in no danger, as the tenant for life is perfectly good and solvent, and 
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will be entitled, aer distribatee of her late husband, Yaden, to a share 
of these very slaves, besides other property. 

Thus we are brought to the conclusion that the slaves in question 
were the absolute property of Lodwick Vaden, at the time of his deaths 
and must be recovered by the administrator by his original bill ; and 
that the cross-bill setting up a claim to the remainder, with a life-estate 
in the widow, must be dismissed. And this affirms the decree of the 
Chancellor. 



A. S. HILL V. THE STATE. 

Naahville, December, 1858. 

Obim nrAL Law— VuuAXCE between the nrDiCTVEirr aitd pboof. In an indictment for 
larcenj, whenever a person has a special property in a thing, or holds it in trust for 
another, the property may be laid in either. Thus, if a constable has collected money 
for another, and it is stolen from him, it may be laid as the property of the constable, or 
the owner. If the money, at the time stolen, was in the possession of the wife, her pos - 
session would be that of her husband. [Cited, in Boach v. The State, 5 Coldw. 49.] 

FBOM BEDFORD. 

[454] The defendant was tried and convicted at the December terod, 
1858, before Judge Davidson. He appealed in error. 

Wisener^ Tillman and Burton, for the plaintifi! in error ; Sneed, At- 
torney-General, for the State. 

Wright, J., delivered the opinion of the court. 

The plaintiff in error was convicted in the Circuit Court of Bedford 
county, for larceny, in stealing two twenty-dollar bank-notes upon the 
Shelbyville Bank of Tennessee, and has prosecuted an appeal in error 
to this court. 

The ownership of the bank notes, is laid, in the indictment, to be ia 
John B. Bates, and the main error relied upon here for a reversal is, 
that this averment is not [455] sustained by the proof, and that the 
"Circuit Judge erred in holding that it was. 

Bates was a constable, and had collected these notes for John F. Hall, 
a creditor. He told Hall he bad the money, and would bring or send it 
to him ; whereupon Hall told him to leave it with Mrs. Bates, the wife 
of John B. Bates, and that he would call and get it, he. Bates, being 
often, necessarily, absent from home. 

He handed the money to his wife to keep till Hall called for it. On 
the morning of the theft, being about to leave home, she took the money 
•out of a collar-box, where he had put it for safe-keeping, and told her 
husband to take it, as she was going from home, but he refused to do 
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so, and told her to keep it, as he did not know what moment Mr. Hall 
might call for it. She then restored it to the box in which she kept her 
collars, and set it on a bureau in the family room, the prisoner being 
present and seeing it. 

From this box, in a few moments afterwards, the money was stolen. 

There can be no doubt, that, upon these facts, the conviction was 
proper, and the ownership of the property well laid. The possession 
of the wife here was the possession of the husband, and the special 
property, to say the least of it, was in him. It is well settled, that when- 
ever a person has a special property in a thing, or holds it in trust for 
another, the property ma}' be laid in either. As for instance, goods left 
at an inn, or entrusled to a person for safe-keeping, or to a carrier to 
carry. Wharton's Am. Cr. Law, 568 ; Owen v. The State, 6 Humph. 
330 ; The People v. Shuyler, 6 Cow. 572. 

[456] The guilt of the prisoner is established by the proof, to our 
satisfaction, and the verdict of the jury well supported. This is not 
seriously controverted. 

The affidavits for a new trial have nothing in them. They disclose 
no newly discovered testimony, and if the fact sought to be established 
by them, had been before the jury, it could not have benefited the pris- 
oner or changed the result. 

The judgment of the Circuit Court will be affirmed. 



NEWTON LINTZ v. JOHN F. THOMPSON. 
Nashyllleb December, 1868. 

1. Payhbnt— Voluntary by an officer, of an execution in his hands. If an oflSoer, 
by his neglect, render himself liable to the plaintiff in an execution ; and being so liable 
withoQt any judgment or proceeding against him to enforce his liability, he voluntarily 
pays to the plaintiff the full amount of said execution, without any transfer of the judg* 
ment and execution to him, it is a satisfaction of said judgment, and he cannot, there- 
after, take out an eUioB execution for his oum ben^t, and enforce its payment by the orig- 
inal debtor. 

t. Same— Same— Case in judgment. An execution was placed in the hands of a consta* 
ble, who neglected to make th6 money and return the execution in due time. Having 
rendered himself liable to the plaintiff, he, voluntarily, paid the judgment to him, with- 
out any judgment or proceeding against himself to enforce said liability. He returned 
the execution not satisfied, and procured the issuance of an alias executed upon the 
judgment for his oum beru^^ which was tuperteded on the petiUon of the defendant. 
Held, that the voluntary payment by the constable was a satisfaction and extinguish- 
ment of the judgment, and the payment having been voluntary, the law would not imply 
a transfer of the judgment to the officer. That two things are necessary to create an im- 
plied transfer of a judgment to an officer paying it : First, That the liability of the officer 
in default shall have been fixed by the judgment of a tribunal of competent jurisdiction; 
and, secondly, that such judgment shall have been satisfied. [Cited in Walker v. 
HoweU, 1 Coldw. S41.] 
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FROM BEDFORD. 

[457] The execution was quashed by the Circuit Court, Davidson, J., 
presiding, at the December term, 1858. The constable appealed. 

Burton^ for the plaintiff ; E, Cooper^ for the defendant. 

McKniNET, J., delivered the opinion of the court. 

On the 4th of October, 1856, Lintz recovered a judgment against de- 
fendant Thompson, and another, before a justfce of Bedford county, 
for $76.50. On the 15th of June, 1857, an execution was issued on 
said judgment, and placed in the hands of one J. L. Burt, a constable 
of said county, for collection. The constable, by reason of neglect to . 
make the money, and retqrn the execution in due time, rendered hioi- 
self liable to a judgment on motion, under the statute. And being so 
liable, without any judgment, or proceeding against him to enforce his 
liability, he voluntarily paid to the plaintiff the full amount of said 
judgment. There was no transfer of the judgment to the constable, 
upon his payment of the money ; nor was anything done to obviate the 
legal [458] effect of the payment, as a satisfaction and extinguishment 
of the judgment. 

Afterwards, on the 22d of April, 1858, the constable returned said 
execution '^ not satisfied," and proctiVed the issuance of an alias ex- 
ecution upon the judgment, for his own benefit. And, on the petition 
of the defendant, the execution was superseded and quashed by the 
judgment of the Circuit Court. 

This judgment of the Circuit Court, quashing the execution, is said 
to be erroneous. We do not think so. The case falls within the prin* 
ciple of Harwell v. Worsham, 2 Humph. 524, which establishes, that if 
an ofiScer pays off an execution to the judgment creditor, without an 
assignment or purchaser of the judgment, it is an absolute discharge of 
the execution, and the oflScer cannot hold the execution, as unsatisfied, 
and enforce it for his own benefit. 

And we hold that, in the case before us, the execution was not only 
satisfied, but the judgment itself was absolutely extinguished, so that no 
other execution could be issued thereon. 

The argument for the plaintiff implies, that the principle of Harwell 
V. Worsham, is in opposition to the recent case of Smith v. Alexander, 
4 Sneed, 482. This id not so. The cases are perfectly consistent with 
each other. The latter case recognizes the doctrine, that if a collecting 
officer or agent, on the ground of ofldcial negligence, has been subjected, 
by judgment of law, to pay the amount of the debt to the creditor, the 
legal effect is, that, by an implied tranfer or assignment, the debt passes 
to the officer or agent, who may enforce It against the original debtor. 
But it myisl be observed, [459] that to produce this result, two things 
are indispensably necessary : First, That the liability of the oflicer in 
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default, shall have been fixed by the judgment of a tribunal of compe- 
tent jurisdiction; and, secondly, that such judgment shall have been 
satisfied. It is by force of these two concurring facts, that the implied 
transfer of the debt is effected. It follows, therefore, that a voluntary 
payment by the officer in default, as in the present instance, will have 
no such effect. In this view of the case, it does not become necessary 
to consider the construction and eifect of the act of 1850, ch. 145, 

The distinction, in principle, between the cases cited, will be obvious 
on a moment's reflection. In the one case, the money is advanced vol- 
untarily by the officer, upon the execution or judgment ; and, therefore, 
in the absence of anything to exclude l^e inference, the law will con- 
•clusively presume that it was paid in satisfaction of the execution, or 
Judgment, and will give it that effect. But, in the other case, the pay- 
ment is compulsory, and not upon the original execution or judgment, 
but in satisfaction of the recovery against the officer for his own peiv 
«onaI default; consequently, in the latter case, the original judgment is 
left in full force, and both in fact and in law, remain unsatisfied. In 
the one case, there is a thing in ease, capable of being transferred ; but, 
in the other case, nothing remains to be assigned, in any mode. 

Judgment affirmed. 



HELEN M. WINCHESTER et al. v. JAMES M. WINCHES- 
TER et al. 

Nashville, Deoember, 1868. 

1. Chancebt Practice ~ Bill op review— Statute of limitations— Act of 1801, oh 
6, 8EG. fiS. The saving in the act of 1801, ch. 6, sec. 63 (Code, $ 3120), to Infanta, femes 
covert, persons nan compos mentis, etc., a right to more for a bill of review within three 
years after such disability shall have been removed, applies both to bills for new matter, 
and for errors apparent upon the record; and any person within said sa7ing of the 
statute, may file a bill of review at any time during the existence of the disability, or 
within three years after its removal. 

-S. Same — Same — Same — Parties — Husband and wife. A feme covert or other person 
laboring under a disability, is not bound to wait until the removal of such disability, 
before filing a bill of review. If an antagonism exists between the interest of husband 
and wife, or if he has lost his right by Ittches, and thereby placed himself in an attitude 
* where he cannot Join his wife in the suit— her rights remaining in full force— she may 
file a bill of review by next friend, malung her husband a defendant. [Cited in Murdock 
V. Johnson. 7 Ooldw. 616, and Kindell v. Titus, 9 Heisk. 744.] 

4. Same— Same— Pre-requisites to filing a bill of review. An application to file a 
bill of review for new matter, must be by petition and affidavit, setting forth the new 
matter, accompanied by an offer to secure costs, and such other sums of money as may 
be required to be paid ; and, also, security must be given for the costs of the bill filed as of 
common right. [Cited in Long v. Cranberry, 2 Tenn. Ch. 86.] 

^ Same- Same— Joinder of new matter and errors apparent. A bill of review 
may be brought for errors of law apparent on the face of the decree, and also for newly 
discovered matter. The Joinder of both grounds in the same blU does not make it multi- 
larious. [Cited in Berdanatti v. Sexton, 2 Tenn. Ch. 709. ] 
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6. Same — SA.ME— Kbw matter— Leave of the court. A bill of review for newly dis- 
covered evidence, cannot be filed without special leave of tlie court The new matter 
must be such as " hath arisen in time after the decree, or proof that has come to light 
after the decree was made, which could not possibly have been used when the decree 
passed." The new matter, or new proof, must be relevant and material, and which, if 
known at the time the decree passed, would have produced a result more favorable to 
the party filing the bill. 

6. Same— Same— Same— Knowledge of agents or representatives. Representa- 

tion in courts of justice is a necessity of civilized society, and the acts or neglects of the 
representative must, in some degree, be binding upon the party represented. And per- 
sons under disability at the time of a judicial proceeding to which they are parties, rep- 
resented by their guardian and agents, are bound upon the knowledge of such guardians 
and agents. 

7. Same — Same — Errors apparent in the decree — Sale of land — Act of 1827. It is 

error to file a petition for the sale of land, embracing adults, married women and their 
husbands, and minors, together. The proper mode of proceeding under the act of 1857» 
where minors are interested, is, by bill inier partest making the minors defendants. A 
proceeding, however, by petition, under the act of 1827, is not void, and it is not error for 
which a bill of review will lie. [Oited in Simpson v, Alexander, 6 Coldw. 625 ; Fulton v. 
Davidson, 3 Heisk. 64}; Thompson v. Mebane, 4 Heisk. 879.] 

8. Same— Same— Same— Same— Same— Husband and wife. The act of 1827 was, for 

convenience, intended to act by divesture of title by decree, and it chooses to repose 
some confidence in the conjugal relation, and not to regard husband and wife as occu- 
pying such an antagonism, as will prevent their being joined in a petition for the sale of 
land descended to her; and in proceedings under said act, the privy examination of the 
wife is not necessary to pass the title. An omission, therefore, to make the wife a defend- 
ant, or to cause her privy examination to be taken, is not error apparent for which a bill 
of review will lie. 

9. Same— Same— Same — Sale of an undivided interest. The sale of an undivided 

interest in land is not such an error upon the face of the proceedings as will make the 
sale void, and the same will not be annulled on review. Such a mode of sale would not 
be favored upon appeal or writ of error, but does not furnish sufficient ground fbr a bill 
of review. 

10. Same - Same — Same — Facts stated in the decree. Upon a bUl of review the evi • 
deuce in a cause cannot be looked to, beyond the decree ; and the statement in the decrecr 
that " the court being satisfied of the truth of said petition, and that it is for the manifest 
advantage of the heirs that said land be sold, is equivalent to the statement that it i^- 
peared to the court that the facts stated, etc., were true, and is a sufficient statement of 
the facts under the rules of chancery p/actice and under the act of 1827. 

11. Same— Same- Same— Lands without the chancery district. If any portion of 
the lands sought to be sold, lie within the chancery district, the court has jurisdiction to 
order the sale of the entire lands, although situated in different counties in the State. 
Hence, a decree for the sale of lands in counties not embraced in the chancery district 
is not void, and a bill of review will not lie. 

12. Same — Same — Dat in court. The doctrine that a party under a disability is entitled ti> 
a day in court, has no application where title is divested by decree, but only where the 
party is directed to convey. In this case it was no error not to give the infants a day in 
court. [See Guest v. Sims, 1 Tenn. 79, and editor's note at the end of that case.] 

13. Same— Same — Parties. If the parties in interest are not made parties to the petition, 
they are not bound by the proceedings, and an original bill, in the nature of a bill of re- 
view, will lie ; but the form of making them parties Is not material — whether mentioned 
in the caption, or represented as petitioners, and the name placed at the end of the pe- 
tition. [Cited in Elrod v, Lancaster, 2 Head. 576.] 

14. Same — Same — How far the title of purchasers affected. It may be laid down 
as a general rule, that whenever a Court of Chancery, or other court of general jurifidic- 
tion, possesses jurisdiction of the subject-matter of litigation, and has acquired jurisdic- 
tion of the parties, that, as to third persons interested under its judgments and degrees^ 
its proceedings cannot be held to be void after a final disposition of a cause. And in 
this respect, it is not material whether the jurisdiction be inherent or statutory, pro- 
vided the statute be of a general or public nature. [Cited in McGavork v. Bell, S Coldw. 
519.] 
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FROM SMITH. 

[462] Chancellor Ridley refused the application of the complainantB, 
to file a bill of review, and they appealed from his decision. 

Jb. C7. Quildy for the complainants, said : 

Bills of review may be filed : First, for errors apparent upon the de- 
cree, or for newly discovered proof since the rendition of the decree, 
which could not have been discovered and produced previous to the 
making of the decree. The ordinance of Lord Bacon is in force in this 
State. Colville v. ColvUle, 9 Humph. 524 ; Burdine v. Shelton, 10 
Yerg. 41. Story's Eq. PI. 821 to 388 ; 8 Daniel Ch. Pr. 1728. 

A bill may unite both of these grounds. The same authorities re- 
ferred to above. 

[463] The lands decreed to be sold by the Chancery Court at Car- 
thage, in 1820, lay outside of the chancery district, to-wit, in Shelby, 
Weakley, and Stewart counties. The heirs of Greneral Winchester were 
joint petitioners, embracing infants and /erne coverts. Helen M. is a non 
4:ompo8 mentis^ and has been so since her birth ; has since been so de- 
clared, and a guardian appointed. She was represented by her guar- 
dian in the Carthage proceedings, who was a joint tenant in common ; 
was the executor of her father, and the commissioner who made the 
sale. There was no proof taken in said case. There was not even a 
reference to the master. The decree merely recites, ^^ the court being 
satisfied of the truth of said petition, and that it was for the manifest 
advantage of the heirs that said land be sold ; think proper to order 
and decree that the same be sold." 

There is no fact embodied in the decree to give the court jurisdiction 
under the act of 1827, ch. 54. In the language of that act, there must 
be satisfactory proof that the land was 60 situated that partition thereof 
could not be made in the mode pointed out by law, or that they were 
of such description that it would be manifestly for the advantage of 
the heirs that the same be sold. Our Supreme Court, in a late case, 
Davidson v. Bowden et oZ., say, that by satisfactory proof is meant such 
proof as demonstrates, or clearly and certainly establishes the truth of 
the fact, or the point in issue. Now, in the case under consideration, 
there is neither the proof required, nor the statement of facts in the 
decree, and, as decided in the case of Davidson, renders this decree, 
and sale under it, void ; which may be reversed by bill of review, for 
•errors apparent upon [464] the face of the record. Further, it is de- 
cided in the case of Davidson v. Bowden, that in all cases where it is 
sought to affect the interests of infants, and more especially their in- 
terest in real estate, by a sale converting it into personalty, the infants 
ought to be made defendants. They are incapable of protecting their 
rights, or of forming a judgment whether lands should be sold or not. 
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It often happens, that in cases of adult co-tenants, that a sale of land 
would be beneficial to them — would promote their interest, while it 
would prejudice that of the infants. And the interest of the adults ar& 
in conflict with the infants. The attitude of the defendants, in various- 
respects, is more advantageous for infants than that of plaintiffs. It 
has frequently been decided by our court, to legalize the sale of an in- 
fant's land where there are adult co-tenants, that the infants should be 
made defandanta, and process served upon them ; that the court will 
appoint a suitable guardian ad litem^ whose duty it is to make the 
proper defence, and who is responsible for th» propriety and conduct of 
such defence. 2 Paige, 804 ; 1 Dan. Ch. Pr. 204. 

An infant defendant is not bound by the decree, as an infant plain- 
tiff. In England, a day is given the infant, after he arrives at age, to- 
open and have the case re- heard. 1 Dan. Ch. Pr. 92. 

For this defect in the Carthage proceedings, the decree is clearly 
void, and would be reversed upon appeal or writ of error ; and combine- 
this defect with the other errors apparent upon the face of the decree^ 
the decree should be reversed upon bill of review. 

In 10 Humph. 610, Whitmore v» Johnson, held in the case where the 
question came up collaterally, that [465] the decree for the sale ot 
land, and that the sale was void, if the decree does not, upon its face^ 
recite facts giving the court complete jurisdiction to make the sale. 

The complainants, in this bill of review, have been laboring under dis- 
abilities — two of them femes covert, the other a non compos m^entis — since 
the date of the decree, in 1829. The act of 1801, ch. 6, sec. 53, em- 
braced in the Code, sec. 3120, provides that no bill of review shall be 
brought, or a motion made therefor, except within three years from 
the time of pronouncing* the decree, saving to infants, married women^ 
persons of unsound mind, imprisoned, or beyond the limits of the United 
States, a right to a bill of review within three years after such disability 
has been removed. 

In the case above cited, of Colville v. Colville, this saving of the stat- 
ute in favor of infants, coverture, etc. , is recognized as the law. Con- 
sequently the Chancellor erred in refusing to permit this bill of review^ 
to be filed. 

Further, there is error apparent upon this record in this : There were 
two tracts of land, one of 226^ acres, the other of 100 acres, in Weakley 
county, and 1,000 acres in Stewart county, sold by the commissioner 
without being mentioned in the petition, without proof, and without a. 
decree authorizing the sale. 

Further, there is error apparent upon the record in decreeing that an^ 
undivided eighth part of 1,309 acres of land, including a part of the town 
of Memphis, should be sold — infants eiud femes covert being interested 
therein. The other parties in interest not being before the court, the 
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land not being set apart to the heirs of Gen. Winchester, the same not 
being divided, the purchaser [466] would not have the right to the ex- 
clusive possession, and, consequently, that interest would be greatly 
prejudiced by a sale. And there is no authority given by the act of 
1827 to decree a sale in such cases. 

Our court held in the case of Norment's adm'r. v, Wilson, 5 Humph. 
310, that interests in reversion or remainder can not be sold for par- 
tition under the act af 1827, ch. 29. The court, in the case of Robert- 
son V. Robertson^, 2 Swan, 201, says that the interest of minors in real 
estate should not be sold until the right of present enjoyment accrues 
by the determination of the life-estate« In analogy to those decisions, 
the undivided one-eighth interest in a tract should not be sold. 

These proceedings were by petition. The act of assembly requires 
it to be done by bill in the Circuit or Chancery Court of the county or 
district where such lands may be situated, and the suit shall be con- 
ducted in the same way as other suits in equity. 

Now, I insist that the act of assembly is imperious as to the mode of 
proceeding, and, as a general rule, when the powers and remedies of a 
Court of Chancery are called into action, it is done by bill and not by 
petition. After the bill is filed, then through its various stages, the pe- 
tition may be used. 3 Daniels Ch. P. 1801. The act of 1827 con- 
strued strictly, no amplitude given to it by construction. 5 Humph. 310. 

The petition is in the name of the guardian, and not in the name of the 
infants. They must sue in their own names, and not that of their guar- 
dian. 1 Swan, 79 ; 2 Ala. 406. 

The petition is in the name of the husbands and wives, consequently, 
it is the petition of the husband [467] merely. The decree is not bind- 
ing on the wife in case of conflict of interest. The wife can have it set 
aside by bill of review. 9 Paige, 256. 

There is error in the proceedings as to the lands in Stewart and 
Weakley counties, and some of the lots in Memphis, which were neither 
mentioned in the petition nor decreed to be sold. Yet the commissioner 
sold them and the court confirmed the sale. Further, those lands lay 
out of the county or chancery district where the petition was filed. Our 
Supreme Court has lately decided that the Chancery Court had not 
original or inherent jurisdiction, but rests its jurisdiction upon the act 
of 1827. That jurisdiction is local and not general. In 2 Swan, 380, 
,they declare this jurisdiction to be local, and a sale of the lands outside 
of the chancery district is consequently void. 

As to the newly discovered proof upon which this bill of review is 

asked to be filed, reference is made to the bill, which appeals strongly 

to t he discretion of the Chancellor to permit the bill to be filed, in order 

o have vindicated the rights of femes covert and the infants, where, 
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under void proceedings, an estate now worth perhaps one million of dol- 
lars, has been sacrificed for a few hundreds. 

Femes covert and infants, daring their disability, may bring their suit 
to protect their rights, and are not compelled to wait till the disability is 
removed. Ang. onLim. 207. 

Head & Turner^ for the complainants ; [468] Marshall^ Thompson,^ 
Wickeraham and Smithy for the defendants.^ 

John J. White for the defendants. 

What are the errors of law apparent in this record? ' 

1. That there was no privy examination of the femes covert. Our 
act of Assembly in reference to jleeds of conveyance by husband and 
wife, prescribe the privy examination of the wife, but have no reference 
to a divestiture of title from a feme covert by the power of a Court of 
Chancery. 

This doctrine about the privy examination of the feme covert, it will be 
seen, by looking at the cases, applies only to private alienations made 
by the wife of her property, acts in paiSy and the waiver of an equity. 
Clancy on Rights, 314, 537; 1 Humph, 54; 2 Id. 548; 2 Swan, 218; 
3 Sneed, 578 ; 10 Humph. 197. 

2. It is alleged as error that Helen M. was a minor, and should have 
been represented by a guardian ad lUem^ and made defendant. It is 
true that might have been more technically correct, but, in a case like the 
present, it is not apparent that it would have been matter of form, and, 
at this late period, constitutes no substantial ground of error. Story's 
Eq. PI. sec. 411. 

The act does not speak of either plaintiffs or defendants, but of a 
** bill in the Circurt or Chancery Court," and of *' suits in equity," aad 
there are [ 69] many ex parte proceedings in equity, where the parties 
are all complainants or petitioners, which is the same thing, and which 
might properly be called ^^ bills or suits in equity." A case might be 
readily supposed, where all the heirs are minors, and yet it would be for 
their advantage that their real estate should be sold, and it would come 
within the language as well as spirit of the act, and such are some of the 
cases in our reports, and yet, from the necessity of the case, they must 
be complainants, or their case not entertained at all. 

It occurs to me that this is merely descriptive of the character of the 
proceeding. It is not the substance of the act in what way the parties 
names are presented upon the record — whether plaintiffs or defendants. 
It is not that which gives the court jurisdiction. If it be an irregularity 
or error, it is one which the parties may waive, as they have done in. 
this case, according to the maxim, ^^ Q^^sq^^e potest renuntiare Juripro 
se introducto,*' 

1 Their proofs are not on fllOi or they would be inserted. 
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The case of G. C. Brown, by his next friend, George W. Campbell, 
in 8 Humph. 200, was the case of a decree for the sale of the land of 
the minor nnder this act of Assembly, in the Chancery Court at Nash- 
Tille, of land lying in Davidson county. It is styled a petition, and the 
party a petitioner, and he is the sole petitioner. This was sustained. 
And if one person, a minor, being the sole owner of real estate, could 
file a petition, I submit to the court it would not be a fatal error if a 
half-dozen owners were to unite in the same petition, their interests 
being the same. 

For such an irregulaiity to make the whole proceedings [470] void 
would be overruling the cases of G. C. Brown, by his next friend ex 
parte^ 8 Humph. 200, of Blackmore v. Shelby, lb., 439, and Todd v. 
Cannon, lb., 512. 

3. It is said these femes covert should have been made defendants 
instead of complainants. - I do not understand that to be the rule of a 
Court of Chancery. On the contrary, they should unite with their hus- 
bands as complainants in any matter affecting their rights and interests, 
unless they were claiming some right in opposition to their husbands. 
In that case they might appear by their next friend. Story's £q. Plea., 
sec. 61. So, also, when they are defendants, their husbands should 
join with them, and their answer be joint. See sec. 71. Also, 7 Yt. 
369, Bradley v, Emerson et al$. 

4. It is alleged there was no proof taken in the cause, nor facts recited 
in the decree. As it regards the absence of proof, the presumption is 
there was such proof. The language of the decree is, '^ that the court 
is satisfied of the truth of said petition, and that it is for the manifest 
advantage of the heirs that said land be sold." Therefore a decree is 
pronounced ordering the sale. The act of Assembly requires ^* satis- 
factory proof," without stating its character, and which was no doubt 
presented to the Chancellor. The proceedings of courts, especially, 
after a great lapse of time, will be presumed to have been regular, 
though the records of service, parties, etc. , are not to be found. Cru- 
ger V, Daniel, Riley's Ch. 102. See too, 1 Bibb, 338. 

But then, as this court has said in the case of Eaton v. Dickinson, 3 
Sneed, 397, upon a bill of review no such question can be made as the 
wrong conclusions [471] of the Chancellor upon matters of fact, but 
it must be errors of law apparent in the decree. 

But then the facts are not recited in the decree which makes it error. 
Now, it is wholly unnecessary to encumber the record with the repetition 
of the facts exhibited in the pleadings. The res.iilts to which the court 
arrive are sufficient. The petition is a part of the record, and the court 
.sa}' they are ^^ satisfied of the truth of the petition," ^^and that it is 
for the manifest advantage of the heirs that said lands be sold." 

I would remark, too, that the rule adopted by the Chancellors requir- 
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ing *'the facts as they appear in proof before the court" to be recited 
in the decree, did not take effect until the 15th of August, 1830, which 
was after the decree. See Story's Eq. Pi., sec. 407, and note, which 
will show the statement in the decree in regard tp the facts to be amply 
sufficient. 

5. It is alleged that a portion of the lands are out of the legal juris- 
diction of the court, and therefore the decree was void. The Chancery 
Court, as I understand it, is one of general, not local jurisdiction* 
Here are heirs inheriting real estate in half a dozen or more counties in 
the State. Can it be that they would be required to have as many dif- 
ferent law suits in the prosecution of their rights, and that among them- 
selves? If so, the litigation and expense would be endless. Upon 
general principles, it seems to me, that jurisdiction of part would give 
jurisdiction to the whole. This question however, has been directly- 
decided in the case of Todd v. Cannon, 8 Humph. 512. 

6. It is said* that lands lying in Stewart and Weakley were sold which 
are not embraced in the petition, [472] which is fatal. The object of 
the petition is to sell the whole real estate of James Winchester, which 
had descended to the heirs, except what was willed to his widow ; and 
such is the decree of the court. The case in 8 Humph. 512, describes 
the land as lying in the counties of Williamson, Da\idson, Rutherford, 
Perry, and other counties. The omission then to state every county 
where the land might be situated, would not, under any circumstances, 
invalidate the proceedings. 

7. But then, it is said, the petition states the heirs are the owners of 
*' an undivided one-eighth part of 1,309 acres of land, including a part 
of the town of Memphis," and which undivided one-eighth is ordered 
to be sold by the commissioners. That they were not clothed with the 
power to make partition, but merely to sell an undivided one-eighth. 
And yet they made the sale of various lots of land in Shelby county^ 
and town lots, absolutely, instead of an undivided one-eighth. But the 
answer to that is contained in the decree of January term, 1829, order- 
ing the sale, which sa3*s : ^^ said commissioners are authorized to sell said 
tracts in such lots or divisions of the same as they ma3' deem most ex- 
pedient for the interests of the heirs." But without that the authority 
would be implied, and particularly after the sales had been made and 
reported to the court in that way, and confirmed by the court without 
exception, it would be no ground of error. The iiTCsistible presumption 
is, that it was for the advantage of the heirs. 

8. It is said the petition is not in the name of the infants, but the 
guardians, which is not sufficient. The whole body of the petition 
shows the act to be [473] different — that it is in the name of all the, 
heii*s. The manner of signing is mere matter of form. 

9. It is said the lands are not sufficiently identified in the petition. 
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" Id cerium est quod cerium reddi potest " is a maxim which would apply 
to this case. The petition, the decree upon it, the report of the com- 
missioners, which is confirmed by the court, make it certain in regard 
to the land sold. 

But should a bill of review be entertained by the court? The general 
provision of the 53d sec. ch. 6, of the act of 1801, is a prohibition 
against bringing such a bill after three years. How is this qualified ? 
"Saving to infants, /eme» covert, persons non compos mentis, etc., a right 
to move for a bill of review within three years after such disability shall 
be removed." The act does not say they shall be entitled to said bill as 
a matter of right, but they shall not be prohibited from asking for it, leav-' 
ing it in the power of the court to grant or refuse such bill at their dis- 
cretion. (See sec. 16 of the act of 1885, ch. 20, which prohibits a writ 
of error after twelve months). The language used here is very differr 
ent from the exception in the statute of limitations. And we see the 
reason of it. Here is no cause of action accruing to any person under 
a disability after the decree was pronounced, as is the case in the excep- 
tion to the statute, but an adjudication upon the rights of parties. 

But if a bill of a review could be entertained in favor of these com- 
plainants after a lapse of three years, it would not now be entertained 
by this court. Story's Eq. PL, sec. 756, a, sees. 813, 410; Smith v. 
Clay, Ambler, 645; 2 Brown's P. C, 62; 2 Story's Eq., sees. 1520- 
1522 ; [474] 1 Story's Eq., «ec. 64, a, et seq. ; 2 Sneed, 211 ; 3 ib. 157, 
513; 4 ib. 140. 

Again, if any irregularities had intervened in the proceedings, it ap- 
pears the property had been sold, under the decree, to bona fide pur- 
chasers nearly thirty years ago, who would be entitled to hold these 
lands ; and, therefore, to review this case would be unavailing, and 
would not be allowed. Burke v, Crosbee, 1 Ball & B. 489 ; Bennett v. 
Hamill, 2 Scho. & Lef . 566, 577 ; 9 Ves. 37 ; Loyd v. Johns, 3 Johns. 
Ch. 344 ; Dinning v. Smith. 

As it regards the new matter, upon which complainants ask to file a 
suppleibental bill in the nature of a bill of review, the Chancellor com- 
mitted no error in refusing it. First, as it regards the alleged idiocy of 
Helen M. Winchester. That is a matter of no importance. She was & 
minor, and represented by her regular guardian, Lucilius Winchester, 
and as one of the heirs of James Winchester the court would have the 
right to decree a sale under the act of 1827, ch. 54, sec. 1. This is 
not ^* new matter which hath arisen in time after the decree," according 
to Lord Bacbn's ordinance. 

Second. As it regards the other new matter stated by complainants^ 
growing out of the alleged partitions in the County Court at Shelbj^ in 
January, 1828, and April, 1829, we say: 

(1.) There is nothing alleged which shows the least ground of merit* 
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(2.) According to their own showing, these partitions are binding 
upon them. 2 Rawle, 287 ; 3 Pick. 896 ; 24 Vt. 560. 

[475] (8.) These proceedings were all of record, and the law will 
impute to them notice. ' There is nothing stated which shows the least 
diligence. Story's Eq. PI., sec. 414. And again, sec. 417, "the grant- 
ing of such a bill of review for newly discovered evidence is not a 
matter of right, but it rests in the sound discretion^ of the court." It 
should, therefore, be refused in this case. 

E. H. EwmG, Special J., delivered the opinion of the court. 

James Winchester died in 1826, having made a will providing for his 
wife, and for the support of his minor children, lea\ing his lands 
(except those devised to his widow) to descend. His lands were 
situated in various counties of Tennessee, some of theni in, and some 
out of the district of the Chancery Court, then held at Qu*thage. His 
heirs consisted of two adult males, two married women, several minor 
<ihildren, and two minor grandchildren. Lucilius Winchester, one of 
his adult sons, became guardian for the minor children. In January, 
1829, a petition was filed in the Chancery Court at Carthage, for the 
sale of certain lands so descended. This petition was signed by the 
adult sons, by the married women and their husbands, by Lucilius Win- 
chester, as guardian for the minor children, and by Oi-ville Shelby, who 
is stated in the body of the petition to be next friend, and father of said 
minor grandchildren. At the term of the court at which this petition 
was filed, the Chancellor made an order decreeing the sale [476] of the 
lands, and appointing commissioner for that purpose. Ttiis decree 
contains special directions as to the sale and the report, and authorizes 
the sale to be made by division of the lands into lots^ if deemed 
expedient. The commissioners appointed were Lucilius Winchester 
and William Cage, who made sale of the lands mentioned in the decree, 
and made a particular report thereof to said court, at its July ternii 
1829 ; they reported, also, the sale of a tract of land not mentioned in 
the petition, lying in Stewart county, and of two tracts in Weakley 
county, which it has been supposed were not mentioned in the petition. 
This report was not excepted to. Certain of the lands, which had been 
bought by Lucilius Winchester, were, at said last mentioned term, 
ordered to be resold by said commissioners. The tract in Stewart 
•county being an undivided half of 1,000 acres, was one of the tracts 
purchased by said Lucilius ; he was also the purchaser of one of the 
tracts in Weakley, of 100 acres, the other tract in Weakley was bought 
by a third person. Said commissioners made two additional reports, 
showing the sale of the 100 acres in Weakley, and of the other lands 
ordered to be resold, except the undivided half of the 1,000 acres in 
Stewart, which is not again mentioned in the record. These two reports 
have no date. At July term, 1880, a decree was made authorizing the 
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commissioners to make titles upon payment of the parchase-money, and 
requiring them to give bond in the penalty of $25,000, to account for 
the proceeds of the sales. This bond was given, and a copy of it is in 
the record. At the July term, 1881, commissioners were appointed to 
settle with Winchester and Cage, the commissioners [477] of sale, and 
to ascertain the share of each of the heirs in the proceeds of the land. 
By the same decree, the report of L. Winchester and Cage, is confirmed 
and ordered to be enrolled. The commissioners appointed to make 
settlement, etc., made a report at January term, 1832, which was con- 
firmed, and L. Winchester and Cage ordered to pay over the proceeds 
of sales in accordance therewith. 

At the January term, 1835, a petition was filed in the name of all of 
said heirs (except Lucilius Winchester, who was then dead, and who> 
was represen^d by his administrator^ Jo. C. Guild), signed by counsel, 
stating the previous proceedings in substance, and stating the death of 
L. Winchester, and praying to have another person appointed commis- 
sioner in his place. The court appointed Valerius Winchester in his 
stead. At January term, 1837, another petition was filed, of a similar 
character, stating the death of William Cage, and praying that Valerius 
Winchester alone, might be authorized to make titles, and it was ordered 
accordingly. At August term, 1840, a similar order was made, appoint- 
ing J. W. Baldridge to make titles, V. Winchester being then dead. 
And at February term, 1848, Baldridge having declined to act, Alfred 
Wynne was appointed in his place. No further proceedings appear to 
have been had in the cause. There was neither appeal nor writ of error. 
In the summer of 1858, Mrs. Almira Wynne and Mrs. Louisa Rucker, 
the two married women above mentioned, by their next friend, John W. 
Head and Helen M. Winchester (who alleges herself to have been an 
idiot from her birth, and who was one of the minors under the proceed- 
ing of 1829), by her present guardian, George W. Winchester, [478] 
applied to the Chancellor sitting at Carthage, by petition and affidavit, 
for leave to file their bill of review, to receive the decrees of 1829, and 
the record aforesaid, on the ground of ^^ new matter and newly dis- 
covered proof." And, as a matter of right (alleging in the same bill 
errors in law apparent upon the same record), they file their bill, pray- 
ing to have said decrees and record reviewed, and the decrees reversed 
and annulled. To this bill the husbands of the said Almira and Louisa 
are made defendants, as are also the other heirs of said James Winches- 
ter, and also many of the purchasers and sub-purchasers of the lands. 
The matters assigned as error in law, in the bill and the argument, taking 
them up in their proper order, and not precisely in the order stated in 
the bill, are as follows, viz. : 

1st. That the original proceeding being under the act of 1827, chap. 
54, should have been a bill, and the suit ^' conducted as equity suits ; '* 
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that a petition making no defendant, is not a bill nor a suit, and that the 
decrees are, therefore, void, and that a void decree is a proper subject 
of a bill of review. 

2d. That if a petition be an admissible mode of proceeding, the mar- 
ried women should not have been joined with their husbands, but should 
have appeared by next friend. 

3d. That Helen M., whether as idiot or minor, should not have been 
joined with the adult petitioners, even if a petition were a permissible 
mode of proceeding in such cases, and that this was error at best. 

4th. ThatJ^no proof appears by the decree to have [479] been made, 
and that this is required by said act to be made to give jurisdiction. 

5th. That the decree of January, 1829, does not recite the facts upon 
which it is founded, and that this is, and was error, according to the 
course of a Court of Chancery, even before the adoption of the Chan- 
cery Rule of 1830, requiring the facts to be recited, etc. 

6th. That it was error to sell the lands in Stewart and Weakley, the 
same not being embraced in the pleadings previous to the first decree, 
and that this is not aided by failure to except to the report, nor by the 
subsequent petitions filed by the original petitioners. 

7th. That Helen M. was, in fact, an idiot, as well as a minor, at the 
passing of the decrees, and that under the saving in the act of 1801, 
chap. 6, sec. 53, she may now show this fact, and that as an idiot, she 
bad no guardian, made no appearance, and that this is error. 

8th. That some of the lands were not within the chancery district, 
and that the court had, therefore, no jurisdiction to sell them under the 
act of 1827. 

9th. That tdie married women were not, and that they should have 
been, privily examined. 

10th. That in the petition the lands are not sufficiently identified. 

11th. That it was error to sell the undivided one*eighth of 1,309 acres 
of land in Shelby county, or to sell it as severed, when no vaHd parti- 
tion had been made. 

12th. That the petition is defective in its statement of facts, and does 
not come up|to the requirements of the statute, in showing that partition 
oould not advantageously [480] be made, or that a sale was manifestly 
for the advantage of the parties. 

13th. That no day was given to the infants in court. And 

14th. That the complainants were not, in effect, made parties, even 
if petition were a proper mode of procedure. 

The grounds taken in the bill of review, as one for new matter or 
upon new proof, are : 

Ist. That the interest of the heirs in the 1,309 ai^s of land near 
Memphis, was one-fourth instead of one-eighth, as stateS in the petition, 
and that this has been lately discovered. 
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2d. That after the decree for sale at Carthage, a proceeding which 
was void, took place in the County Court of Shelby county, for the 
division of the said tract of 1,309 acres, and that one-eighth in severalty, 
was assigned, under this proceeding, to the heirs of Jas. Winchester, 
that this one-eighth, as assigned, was sold by the commissioners, instead 
of an undivided one-ei^h, and that this fact was only lately discovered 
by said complainants, through their counsel and next friend, who makes 
the affidavit. 

3d. That a similar proceeding in the County Court of Shelby, had 
taken place in regard to the tract of land called in the petition at 
Carthage, 252 acres lying in Shelby county; that this proceeding, 
though before the first decree, was void, and that in fact the heirs of 
Winchester, instead of owning this 252 acres in severalty, owned an un- 
divided forty-ninth part of a 5,000 acre tract near Memphis, and that 
this was only lately discovered, etc. 

[481] 4th. That the lands in Stewart and Weakley were sold without 
authority, and this has just been discovered. The application for leave 
to file the bill of review, as for new matter and upon new proof, was made 
to the Chancellor sitting at Carthage, at the August term, 1858. Leave 
was refused. The bill vas then filed as for errors apparent on the face 
of the decrees, or upon the record ; whereupon (it is said in the de- 
cree of the Chancellor, ^^ upon inspection of the bill of review and of 
the original record " ), the bill of review was dismissed. From this de- 
cree refusing to permit the filing of the bill, as for new matter, or new 
proof, and dismissing the bill as filed for errors apparent, etc., -the 
oompllainants have appealed to this court. 

No objection is taken to the ruling of the Chancellor, upon the 
ground that his action was premature in dismissing the bill as for errors 
apparent, etc. ; though it is ^ said, it would have been more proper in 
form, that he should have waited for process bringing in the defend- 
ants, and a motion by them to dismiss, or a demurrer. This informality, 
if it be such, need not, therefore, be noticed. 

It is, however, objected, in limine^ by the defendants, the purchasers 
of the lands, that under the act of 1801, regulating the practice in 
Courts of Chancery, ch. 6, sec. 53, and the clause saving the rights of 
married women^ etc. ; no bill of review can be filed, either for new 
matter, or for errors apparent, etc., without leave of the court first had 
and obtained. The clause referred to, and the previous clause, are as 
follows: "Provided that no bill of review shall be brought, or a mo- 
tion made therefor, except within three years from the time [482] of 
pronouncing such decree, saving to infants, femes covert^ persons nofi 
compos mentis^ etc. , a right to move for a bill of review within three 
years after such disability shall have been removed." It is urged with 
much force, and no little plausibility, that though the filing a bill of re- 
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vifew for errors apparent, etc., within three years, is matter of right un- 
der the statute, that such right was not intended to be extended to those 
under disability for an indefinite time ; and, to sustain this view, atten- 
tion is called to the difference of the words in the two clauses. In the 
one, the words used are, ^' shall be brought, or a motion made there- 
for; " in the other, "saving to infants, etc., a right to move." It is 
insisted that these last words imply a discretion and control on the part 
of the court, and that it might well be supposed that the Legislature, 
looking to the intervention of new rights and interests in the long lapse 
of time, that might occur in many cases, before the removal of a disa- 
bility, would not make the saving complete to ,the disabled party, as if 
his bill had been brought within three years. Again, it is urged, as a 
probable construction, that the saving does not, in any manner, embrace 
a bill of review for errors apparent, etc. ; that by the use of the word 
'' move," it is evinced that it was only the intention to reserve the righls- 
of a party in that description of bill of review, wherein leave of the 
court was necessary. Appreciating the force of this reasoning, we are 
not, however, prepared to say that the construction insisted upon is- 
correct; on the contrary, in analogy to other statutes of limitation, 
where rights of infants, etc., are saved, and, tfdsing into consideration 
the general doctrine that persons under disability [483] cannot, ordi- 
narily, have laches imputed to them, we are of opinion that the words, 
" a right to move for a bill of review," are to be held equivalent to the 
words, " a right to move for a review," etc. 

Besides, we think, that if so important a distinction was intended to- 
be taken, it would have been more clearly announced, and not have been 
left to ingenious construction. To exclude altogether a right to file a 
bill of review for errors apparent, etc., after three years, according to- 
the second construction above referred to, would be to place infants, 
etc., upon the same footing, in this regard, as adults, which it is not to^ 
be supposed has been done, where there is at least a seeming reserva- 
tioji in their favor, unless such construction is demanded by the highest 
considerations of public policy. A second objection taken to the bill 
of review in this case is, that the husbands should sue jointly with, 
their wives, and that as the husbands are not within the saving of the 
act of 1801, the bill cannot be filed so far as the married women are 
concerned, until the removal of the disability. It is true, as a general 
rule in equity, as well as at law, that the husband must join in the suit ; 
see Story's Eq. PI. sec. 61. To this rule, however, there are many 
exceptions, and whenever it is necessary for the protection of the wife's 
interest, the court will change the parties, making the one or the other 
complainant or defendant, according to the exigency of the case. In 
this case there would seem to be some antagonism between the interests, 
of the husband and wife. The husband has received the proceeds of 
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her land, which he or his estate might be made to account for, ia case 
of a reversal of the decree under which it was sold. In this [484] case 
too, the husband, by his laches, has placed himself in an attitude where 
he cannot join his wife, and yet, though he has lost his own rights, hers 
remain in full force, and it would certainly be pressing the rule, requir- 
ing the husband to join (which is, in part, generally for the protection 
of the wife) to a strange consequence, if it could be used for her injury. 
The case of a bill of review, is not analogous to that of a suit for the 
land, where the joint estate is barred, and where neither can sue. 

In other respects, in regard to the form of the proceeding, there does 
not appear to be any valid objection. There was a petition and affida- 
vit, an offer to secure\ costs and other sums of money which might be 
required to be paid, and also security for costs of the bill filed as of 
•common right. A remark may, however, be proper as to the junction 
of the two kinds of causes for review in the same bill. There would 
seem to be no objection in reason, to such a course, and the point has 
been so adjudged in the case of Colville v. Colvllle, 9 Humph. 526, and 
recognized at last term, in the case of Richmond v. Sypert, MSS. In- 
deed no objection is made here on this account. 

This brings us to the consideration of the substance of the bill of 
review. Can this bill be sustained as founded upon new matter or new 
proof? The ordinance of Lord Bacon virill be found at large, in the case 
of Eaton v. Dickinson, 3 Sneed, .401, and need not be repeated here. 
Such a bill must be for ^^ new matter which hath arisen in time after the 
decree," or, ^' upon new proof that is come to light after the decree 
was made, which could not possibly have been used when the [485] 
decree passed," and can only be filed '^ by special license of the court, 
and not otherwise." 

It may also be remarked, that the new matter or new proof must be 
such as would have affected or altered the decree if offered at the time 
the *' decree passed ; " in other words, it must be relevant and material. 

In regard to the new matter and new proof, it is said by complainants, 
that two of them are married woman, that they were so at the time of 
the decree, and have since so remained, that the other is an idiot, and 
has been such since her birth, and that no laches can be imputed to 
them. Certainly it is always a consideration where a demand is made 
after a great lapse of time, that the party making it has been, during the 
whole time, laboring under a legal disability. Parties in such situations 
do not, however, in many instances, wholly escape the consequences of 
neglect or inattention on the part of those whose duty it was to protect 
their interests. We feel fully the difficulty of attempting to eliminate 
any general principle from the multitude of cases to be found in the 
books upon the subject of laches. Each case has been made to depend, 
in a great degree, upon its special circumstances, and too much, per- 
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haps, upon the particular conseqaences which might arise from the de* 
cisioD. In reason, surely laches should be imputed rather to an adult 
male, than to a married woman ; to a married woman, ordinarily, rather 
than to an infant, to either of the two last, rather than to an idiot. But 
no general rule of practical nature, can be safely laid down, nor is it to 
be expected, that abstract justice, after a great lapse of time, can, in 
all cases, be reached for all parties concerned in a cause. 

[486] It will be, perhaps, agreed on all hands, that the proceedings- 
of Courts of Justice of general jurisdiction, should have greater benefit 
from presumptions, and the curing hand of time, than acts or omissions, 
in private transactions. Representation in Courts of Justice, is a ne- 
cessity of civilized society, and the acts or neglects of the representa- 
tive must, in some degree, be binding upon the party represented. In 
this view, then, is it enough that John W. Head, at present the next 
friend of the married women, and George W. T^nchester, at present the 
guardian of Helen M., who is said to be an idiot, should make an affida- 
vit that the new matter and new proof have lately come to their knowl- 
edge ? Should we not have the affidavits of the married women them- 
selves, and of their husbands, who were parties to the original petition^ 
especially of Alfred Wynne, who was appointed under one of the de- 
crees to make title ? Should we not inquire what was the knowledge of 
Lucilius Winchester, who was, at the time of the decree and afterwards, 
guardian for Helen M. ? What the knowledge of John J. White, who 
was their solicitor? The knowledge of Lucilius Winchester must have 
extended to all of the matters now alleged as newly discovered. As 
commissioner, he sold the lands in Weakley and Stewart, and also the 
lands in Shelby, according to the assignment made under the so-called 
partition made in the County Court of that county. He sold an eighth 
instead of a fourth of 1,309 acres, in the face of the fact that two- 
eighths were laid off to Winchester's heirs ; he sold the 252 acres, aa 
laid off in severalty. ' His brother, Valerius, conveyed the eighth left by 
him, as upon the bond of their father, and which bond it is not denied^ 
at sometime, [487] had an existence. In addition to these things, 
after all of these sales were made and reported, two petitions were filed 
by all of the heirs, recognizing them. It is too late for the married 
women to say that these things were newly discovered. It is true, that 
if the idiot is to be bound at aU, it must be upon the knowledge of her 
agents and representatives, and in the absence of all fraud and collusion, 
we think she must be so bound. In accordance with this view, is the 
case of Sheffield u. The Duchess of Buckingham, decided by Lord Hard- 
wicke. Hard. Ch. 684. He says in that case, in substance, that it is 
the knowledge of those who were parties at the time, their guardian and 
agents, and not of subsequent solicitors or the heirs of the original par- 
ties that should be looked to. 
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But how have the -complainants been aggrieved by their alleged want 
of knowledge. It is not alleged that it would have been better for them 
that the one-eighth of 1,309 acres should have been sold undivided, than 
that it should have been assigned to them^ and sold in town lots. It 
is not alleged that they did not get one full eighth in the division. As 
to the other eighth, if that has been improperly conveyed by their 
brother Valerius, the decrees in the original case have nothing to do with 
it, and do not throw even a cloud over their right. If it were error to have 
sold an undivided eighth of a tract of land, or to have sold the eighth 
severed, and in parcels, under a void division, that is for the other 
branch of the case. The same remark will apply to the 252 acres in 
Shelby county, part of the Ramsey grant. As to the lands in Stewart 
and Weakley, if they were sold without authority, all possible benefit 
that could be derived from [488] a bill for nevf matter, can be had 
upon that part of the bill which proceeds for errors apparent upon 
the face of the decrees. But in fact, in regard to these lands, the record 
would seem to show some things that appear to have escaped counsel on 
both sides. As to the undivided half of 1,000 acres in Stewart, pur- 
chased by Lucilius Winchester ; this, though ordered to be resold, was 
never in fact, resold at all. As to the two tracts in Weakley, they are 
both described in the petition, though, perhaps, erroneously stated to 
lie in Henry county, in whieh county they probably were at the time of 
their location, though probably also in Weakley, a new county, at the 
time of their sale. The misdescription in the petition, in any event, 
would be cured by the report and its confirmation, as decided in Todd 
17. Cannon, 8 Humph. At last, is this new matter, in the sense of the 
ordinance? If it be used to impeach the decree of July, 1829, it can- 
not affect it, as the so-called Hew matter is nothing but action under 
that decree, which, whether erroneous or not, could not impugn it. If 
it be used to impugn subsequent decrees, then, as to them, it is not new 
matter, as it had already arisen in time, etc. Upon these matters, as new 
proof come to light, etc., we have already sufficiently commented. The 
idiocy of Helen, is neither new matter, nor is the proof of it alleged to 
be newly discovered. Upon her rights as an idiot, something is said in 
another part of this opinion. 

Leave to file the bill for new matter was addressed to the sound dis- 
cretion of the Chancellor, which leave, we think, was properly refused. 
How far length of time, change of circumstances, the intervention of 
rights and interests, might be looked to in weighing the [489] pro- 
priety of granting such leave, it is not necessary in this case to consider, 
as there are sufficient grounds to refuse the leave without taking into 
account such considerations. It may be well said, however, that where 
even legal discretion is to be exercised, that it will bear debate, whether 
the interests of|two or three innocent]persons should be suffered to out- 
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weigh those of a hundred others equally without fault, but in a less fa- 
vorable legal position. Should not the complaining parties be left to the 
inflexible rules of law to work out their stern claim. It remains to con- 
sider, whether the proceeding in the Chancery Court, at Carthage, are 
erroneous, and if so, whether the errors are of such character as can 
affect bona fide purchasers of the land under the decrees. I say bona 
fide purchasers of the land, because no error is alleged affecting the 
original parties to the cause. All the parties were petitioners, and all 
aggrieved in equal degree and in like manner by the decrees and sales, 
however their rights might now vary, some being bound, and othei^s not; 
some barred, and others not. No allegation is made of unfairness on 
the part of purchahers, or of collusion by or with any one, and no griev- 
ance is alleged, except that some of the lands have greatly risen in 
value. 

The first error in order, as already stated, is, that the proceeding was 
by petition, and not by bill ; and that the case was not conducted as 
other suits in equity, as required by the act of 1827, already referred to- 
This is a question which presented some difficulty to the member of the 
court who writes this opinion ; his impression had been that a proceeding 
inter paries was contemplated by the act, and that a petition was, at 
[490] best, barely permissible under the provisions. He knew that the 
practice of filing petitions was sanctioned, however, by many of the 
ablest members of the bar. 

In the origin of the Court of Chancery, so far as we are able to dis- 
cover, the first step was a petition to the Chancellor, complaining of some 
wrong done, or of some right withheld, and asking that the defendant 
might be brought before him. No distinction seems then to have been 
taken between the terms petition and bill. Later, und when form had 
somewhat advanced, and when the subpoena had been introduced, pro- 
ceedings of this description were required to be in English ; and from 
that time the petition or bill began to be called an ^^ English bill," and, 
finally, simply a bill, or bill in equity, the name petition having been 
dropped for an original proceeding. Petitions, as we find the word now 
used in works upon pleading and practice, are confined to applications 
of an interlocutory character pending a suit in equity, or, in England, 
to cases of special jurisdiction under acts of Parliament, where this 
mode of proceeding is directly indicated or necessarily implied. Dan. 
Ch. Pr. 1801. Under what are called the inherent powers of a Court 
of Chancery, it is not easy to conceive a case which would not require 
parties complainant and defendant. The protseeding is always to assert 
some right denied, or to have some wrong redressed by another. This 
is not necessarily so under our act of 1827. It may be necessary and 
proper to proceed under it when there is neither right withheld nor 
wrong done ; but where there exists merely the vis inertice of disability » 
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and where the advantage to the disabled party, of a sale, may be as 
great as to the party who [491] is sui juris. There may be, and are, 
cases of sole owners of property who labor under disability, and whose 
lands it would be proper to sell. A petitioner {not stU juris) jointly 
with others, though not so conveniently or availably under the protec- 
tion of the court as if he were a defendant brought in by process with 
either a general guardian or guardian ad litem^ is still under its shield^ 
and his prochein ami may be made to subserve his interest. 

A subsequent Legislature seems to have regarded the mode of pro- 
cedure proper to sell lands of infants under the act of 1827, as either 
by bill or petition. By the 18th section of the act of 1835, ch. 20, ex-* 
elusive original jurisdiction is given to the Chancery Court of all cases 
in equity, to be commenced by bill, petition, or otherwise, except peti- 
tions or bills for the partition or sale of real estate, etc. The case of 
G. C. Brown, 8 Humph. 207, is a case where a petition was filed by a 
minor, by his guardian, to sell land of which he was sole owner; and 
this was decided to be competent under the act of 1827. No question 
was made as to the propriety of proceeding by petition, although it was 
necessarily involved in the case, as he must proceed in that way if he 
proceeded at all. This case was recognized as law at the last term in 
the case of Hickman v, Brunson, though this point was not alluded to. 
In the same volume of Humphries' Reports is the case of Blackmore v. 
Shelby, page 439. This was a case decided upon a petition, filed in the 
Circuit Court of Montgomery, by adult males, married women joining 
their husbands, and minors by their guardian ; and the proceeding was 
held good. Finally, at the last term of this court, the case [492] of 
Davidson v. Bowden et al,^ was decided, where the petition was of a 
similar character with the last, and though the petition was dismissed 
for other causes, and it was held to be error to make such a joinder of 
parties, the proceeding by petition was not held to be void. The mode 
of procee'ding by petition seems to be practiced in North Carolina upon 
a statute similar to ours, (see 2 Dev. & B. Eq.'^63), though it does not 
appear that it is required there to proceed by bill, or that the suit is to 
be conducted as other siiits in equity. The point presented in this case 
seems not heretofore to have been directly made upon the act of 1827. 
We are of opinion, however, that it would be going too far now, after 
what has been already shown, to declare a proceeding by petition under 
the act of 1827, void. It is not, however, intended to disturb the de- 
cision of the court in Davidson v, Bowden et al. It is still held that, it 
is error to file a petition embracing adults, married women and their 
husbands, and minors together, and that the most proper mode of pro- 
ceeding under the act of 1827, where minors are interested, is by bill 
inter partes^ and making the minors defendants. 

The second matter assigned as error is, that the married women were 
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joined with their husbands in the petition. We deem this not only no 
error, but there is some doubt whether it would not have been error if 
they had not been so joined. The subject matter was not the' separate 
estate of the wife, and she had no interest antagonistic to that of her 
husband. Story's Eq. PI., sec. 61. Such joinder was in accordance 
with the general practice in this State. 

[493] Upon the third matter assigned as error, upon the reasoning 
already offered, and upon the authority of the case of Davidson v. 
Bowden et al, , above referred to, we are of opinion that the joining of 
Helen M., as a minor, with the others, was erroneous. The fourth and 
fifth matters assigned as error will be considered together. 

According to the case of Eaton v. Dickinson, it is not competent to 
look to the proof upon a bill of review. It is sufficient, if the decree 
is consistent with itself and the pleadings. It is insisted, however, that 
it should appear in the decree itself that ^^satisfactory proof" was 
made, or that enough is not recited to give the court jurisdiction, for 
that the jurisdiction given by the act of 1827, is a special jurisdiction, 
and not (according to a remark of Judge Reese, in the case of Norment 
V. Wilson, 5 Humph. 311) to be given any amplitude of construction. 
The case of Davidson v, Bowden et aL^ is also referred to upon this 
point. Consistently with both of those cases, the decree in this case, 
we think, may be supported. The statement in the decree, ^* the court 
being satisfied of the truth of said petition, and that it is for the mani- 
fest advantage of the heirs that said lands be sold," we regard as 
equivalent to the statement that it appeared to the court that the facts 
stated, etc., were true. The statement that they appeared to the court, 
or that the court was satisfied, etc., could not be made with truth, if 
the facts appeared otherwise than by proof, as their appearing in any 
other way would have been equivalent to their not appearing at all. In 
the case of Davidson v. Bowden, the question came up upon a bill by 
the purchasers, while the original cause was still in court, and the pro- 
ceedings being still [494] in fieri^ the matters were examined as upon 
writ of error, or appeal. What was called the proof was looked at and 
compared with the decree, and in that cade it is said the decree itself, 
in general terms, ordered the sale without the statement of any facts, 
or expression of any opinion that the lands could not properly be parti- 
tioned, or that is was for the interest of the minora. It is said, how- 
ever, that independently of the act of 1827, and upon the general 
requirements of a Court of Equity, the facts upon which a decree is 
founded should be stated in it, and that none are stated in this decree. 
It will be observed that this decree was passed before the adoption of 
the Chancery rule of 1830, requiring the facts to be stated in the 
decree. Subsequently to the adoption of this rule, and upon a case 
arising under it, the cause of Burdine v, Shelton, came before this 
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court (see 10 Yerg. 41), and there the decree sought to be reviewed 
stated that the cause '*came on to be heard upon the pleadings and 
proof, etc., and the matters being considered and fully understood by 
the CQurt, the court thinks proper to order apd decree." The court 
held that this was not a sufficient statement of facts within the rule, and 
perhaps would have held that it was not sufficient before the rule. It is 
not very clear what were the requirements in this repect before the 
adoption of the rule of 1830. There had not, perhaps, been any very 
well settled practice in Tennessee. Mr. Story, in his Equity Pleadings, 
sec. 407, says: *'In England decrees are usually drawn up with a 
special statement of, or reference to, the material grounds of fact which 
support the decree. In the courts of the United States the decrees are 
[495] usually general, withont any such statement of facts." Again, 
he says (upon a bill of review), ^^ taking the facts to be as they are 
stated to be upon the face of the decree, you must show that the court 
have erred in point of law. If, therefore, the decree do not contain a 
statement of the material facts on which the decree proceeds, it is plain 
that there can be no relief by a bill of review, but only by an appeal to 
some superior tribunal." He refers to Dexter v. Arnold, 5 Mason, 
Sll. In the case of Whitney v. The Bank of the United States, 13 
Pet. 6, etc., the court say: '^In America the decree does not, ordin- 
narily, recite either the bill, answer, or pleadings, and, generally, not 
the facts, upon which the decree is founded." Upon this decree, then, 
made before the adoption of our rule of 1880, it is believed the recital 
is sufficient. Its statements are equivalent to the statement, it appeared 
to the court that the facts stated in the petition are true ; and thereupon 
the court, first expressing an opinion that the sale would be proper, 
proceeds to decree. In Burdine v. Shelton, nothing is stated to have 
appeared to the court, nor is any opinion expressed. From the intima- 
tion in that opinion, the decree in this case would, probably, have been 
held good under the rule of 1830. The decision of this point, from 
the existing state of the law, can, probably, have but little effect beyond 
-the present case. 

Upon the sixth ground of error enough has been already said to show 
that this assignment is made from a mistake in the examination of the 
record. The land in Stewart was, in fact, never resold, and the lands 
in Weakley were only misdescribed, which misdescription was corrected 
by the report. 

[496] Seventh. Was it error that Helen M. Winchester appeared as a 
minor, by her guardian as such, when she was in fact an idiot (as well 
jis a minor), and had no guardian as such? It has been alread}' said 
that she could not take advantage of this upon a bill of review for new 
matter. Is it error apparent on the decree ? It does not appear at all 
an the proceedings, and cannot, therefore, be error apparent, etc. If 
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error at all, it is error in fact, and would be ground for an original bill, 
either in the nature of a bill of review, or otherwise. Upon thB effect of 
such an error, if it be one, this case does not demand a decision. 

The eighth ground of error is, that some of the lands were not in the 
Chancery district. This was not material. Some of the lands were 
within the district, and certainly it was not intended by the Legislature 
that there should be as many bills as there were tracts of land in differ- 
ent districts, or counties. Besides, this has been decided not to be error 
in the case of Todd v. Cannon, 9 Humph., above referred to. And such 
has, as I am informed by my brethren, been the practice of the court. 

The ninth cause assigned for error is, that the married women were 
not pri^ily examined in regard to their consent to pass their real estate. 
These lands were derived by descent, and were not the separate estate 
of the wives. There are many cases in which wives have been privily 
examined in court in regard to the passing of their separate estates, ia 
regard to their waiver of an equitable settlement, etc., but there is no 
case known to the court where the wife has been so examined where it 
has been sought to divest her of [497] mere legal interest in land held 
jointly with her husband. 

Since the passive of the act of 1801, sec. 48, authorizing the divesti- 
ture of title as a substitute for conveyance, the mode of compelling a 
conveyance by attachment, has fallen altogether into desuetude, and 
could not now be lawfully restored to, and, perhaps, never could have 
been brought to bear directly against a married woman. She, under the 
old mode of proceeding, could only be made to suffer vicariously by 
laying the husband by the heels, and this in all cases was not an 
effectual remedy. Suppose, under the act of 1827, a married woman 
should be unwilling to have her land sold, and should therefore by the 
other tenants in common be made a defendant, could not her interest in 
the land be divested without a privy examination ? It would seem that 
it could, or the statute would be wholly nugatory. Suppose two mar- 
ried women to be tenants in common of a tract of land which must be 
sold for partition, one or the other must be complainant. Can one de- 
mand against the other a divestiture of title by decree, when her own 
estate can only be parted with by privy examination ? Whether a mar* 
ried woman should be privily examined or not, can not, certainly, depend 
upon her accidental position in the suit as complainant or defendant. 
When a bill is filed in a Court of Chancery by the husband, in the name 
of himself and wife, it is sometimes called the suit of the husband, and 
the wife is in many cases not in all respects bound by such suit. Or* 
dinarily, however, as already remarked, in cases where their interests 
are not antagonistic, a joining is not only proper, but necessary. Our 
act of 1827 was for convenience, intended to act by divestiture of title 
by degree, and it chooses to repose [498] some confidence in the con- 
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jngal relation, and not to regard husband and wife as occupying that 
attitude militant which some of our law books seem to countenance, and 
which the civil law directly encourages. 

The objection that the lands are not sufficiently identified comes, cer- 
tainly, too late upon a bill of review, after the special reports and other 
proceedings by which this cause of objection, if it existed, was thor- 
oughly obviated. A demurrer for this cause might have deserved some 
consideration. Todd v. Cannon, 8 Humph. 

Was it error to direct the sale of an undivided one-eighth of 1,309 
acres of land near Memphis ? Such a decree would not be void under 
the act of 1827, as it is a present interest, embarrassed only by its con- 
nection with other claimants. Yet, certainly, such a mode of sale would 
not be favored upon appeal or writ of error, and would probably be held 
erroneous. We see, however, in fact, by the subsequent proceedings in 
the cause, thajb this one-eighth had been severed from the other portions 
of the land, whether by a valid proceeding or not it is not necessary to 
enquire, as it was for the benefit of complainants ; the sale of it, in its 
severed form, was reported and confirmed, and two petitions filed re- 
cognizing such severance and sale. The parties were not aggrieved by 
it in fact, nor do they now claim that they were aggrieved by it. Story's- 
Eq. PL, sec. 409. 

The case for a sale, it is said, is not stated with sufficient certainty in 
the petition. This is but faintly insisted upon ; and indeed, upon look* 
ing into the petition, we see qothing to ground it upon. It would not 
have been good upon special demurrer. The petition [499] complies, 
in this respect, with all of the requisitions of the statute. 

Something was said of a day in court for the infants. The doctrine 
upon that subject has no application where title is divested by decree, 
but only where the infant is directed to convey. This was held in Eng- 
land so long ago as the time of Lord Hardwicke, who says in Sheffield 
V. The Duchess of Buckingham, already referred to, ^' I take it to be the 
course of the court not to give day unless a conveyance is directed 
either in form or in substance." 

The last objection is one that, if well founded, would seriously affect 
the whole proceeding. It is, that the present complainants were not 
made parties to the petition. It is admitted for the idiot complainant, 
that the petition was signed by her guardian, stating that he signed a& 
well for himself as for her ; and it is also not denied, though evasively 
admitted by the married women, that it was signed by them. Now the 
petition sets out ^^your petitioners, the undersigned," and this would 
seem to embrace the married women. They too are, together with 
Helen M. , named in the petition as heirs of James Winchester. In another 
part of the petition it is said, '^your petitioners represent unto your 
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honor that the following real estate has descended to them as heirs of 
the said James." Again, it is said in the petition, ^^ so far as the minor 
heirs are concerned, it is equally for their interest, with that of the rest 
of your petitioners." Thus identifying the petitioners with the heirs. 
The form of signing hy the guardian is certainly not material ; whether 
he signed Lucilius Winchester for Helen M., or Helen M. hy Lucilius. 
Substantially [500] the petition is as good as if it had set out '^ your 
petitioners, A, B, C, D," etc. 

How far can the errors and irregularities in the proceedings at Car- 
thage be examined by bill of review ? It has been strongly insisted for 
■complainants, that for errors apparent on the face of the record a bill 
of review stands upon the same footing as a writ of error ; that the dis- 
covery of error must necessaiily be followed by reversal. This posi- 
tion is not favored by the reflection that for a writ of error only one 
jear is allowed, with no saving for peraons under disability, and that for 
a bill of review three years are allowed, with an indefinite saving for 
persons disabled. And this was so previously to the act of 1835, when 
a writ of error could not be used to examine into the facts of the case. 
In the view of the complainants a bill of review may have the effect 
Against the onginal parties of reversing so much of the proceedings as 
were erroneous, and of striking from under third parties, purchasers, 
And others, the only prop of their titles ; in effect, as to them, of declar- 
ing the whole proceedings void. 

Now, we think, it may be laid down as a general rule, that whenever a 
Oourt of Chancery, or other court of general jurisdiction, possesses 
jurisdiction of the subject matter of litigation, and has acquired juris- 
•diction of the parties, that as to third parties interested under its judg- 
ments and decrees, its proceedings cannot be held to be void after a 
final disposition of a cause. And, in this respect, it is not material 
whether the jurisdiction be inherent or statutory, provided the statute 
l3e of a general and public nature. To this, as a general proposition, a 
general assent may be given ; and still it may [501] be urged, *that for 
oonsequences a court is not responsible, nor can they be looked to, that 
•error authoritatively demands reversal. 

It has been urged upon some general expressions in elementary wri- 
ters, that when a decree has been executed the party complaining may, 
upon reversal, be put into the situation in which he would have been, if 
the decree had not been executed. The expression thus used, (among 
others by Mr. Story, in his Eq. PI., sec. 420), we apprehend related only 
to the original parties to the decree. He is only taking a distinction in 
general between decrees not executed, and those which had been exe- 
outed. If it is to be given a larger scope, it is not sustained by author- 
ity. Now, in this case, no grievance is complained of under the execu- 
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tion of the original decree, by one of the parties against another, and 
evidently the purchasers, or some of them, are made parties to affect 
them, and they alone can be affected. 

If a reversal is not to affect purchasers in this case, it would be idle 
and nugatory, or possibly hereafter embarrassing. If it is to affect them, 
and them alone, then can a reversal be had ? 

If we appeal to reason, as upon a case of first impression, it would 
seem to be too much to expect, that a purchaser [at a chancery sale 
would be bound to take notice, not only that the court had authority to 
make it but that it had pursued that authority with technical nicety and 
regularity through all the intricacies of a chancery law-suit. If, in ad- 
dition, the purchaser should know that irregularities and error might be 
visited apon him, not when the transaction was fresh and his condition 
in a great degree unchanged, but [502] even at the end of a long life, 
or upon his children after his death, it would throw a burden and a 
check upon public sales that would materially clog the wheels of public 
justice, and injuriously effect the interests of parties litigant. Upon this 
question, however, we are not without authority. The case of Bennett 
V. Hamill, 2 Sch. A Lef. 577, is one where a bill was filed by Bennett 
to impeach a decree, (made during his infancy), for fraud and error, 
and to have a sale, made under it, set aside. The Chancellor, Lord 
Kedesdale, ^' a great name in the law," was of opinion that there had 
been both fraud and error in the original proceedings, the fraud not, 
however, effecting the purchaser. He says, " I must confess, after con- 
sidering this a good deal, I think it would be too much to sdy that a 
purchaser under a decree of that descripsion, can be bound to look into 
all these circumstances ; if he is, he must go through all the proceed- 
ings, from the beginning to the end ; and have the opinion of the court 
that the decree is right in all its parts, and that it would be impossible 
to alter it in any respect. The cases warrant no such opinion. On the 
contrary, as far as I can find, the general impression they give is, that 
the purchaser has a right to presume that the court has taken the steps 
necessary to investigate the rights of the parties, and that it has, on 
that investigation, properly decreed sale ; then he is to see that this is a 
<lecree binding the parties claiming the estate, that is, to see that all 
proper parties to be bound, are before the court." In such a case, he 
concludes, that though the decree may be erroneous, the title of the 
purchaser ought not to be invalidated. In strictness, it is true, this was 
not a bill [503] of review, but an original in the nature of a bill of re- 
view, and perhaps on this account stronger than the case now before the 
court. In this opinion of Lord Redesdale, he refers to the case of 
Lloyd V. Johnes, before Lord Elden, 9 Yes. 37, and says that it was a 
case fully considered, and where the irregularity in the proceedings was 
far beyond that in Bennett v, Hamill, and yet Lord Elden conceived 
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that the title of the purchaser could not be impeached on these grounds, 
*' that he had a right to be protected, for that a purchaser had a right- 
to presume that the court had done right." 

These cases are mentioned with approval by Chancellor Kent, in Den- 
ning V. Smith, 3 Johns. Ch. 344. 

In the case of Whiting v. The Bank of the United States, 9 Pet. 11, de- 
cided by Judge Story, the bill, though not altogether in form, was, in 
substance, a bill of review. It was the case of a sale by decree of court- 
under a mortgage. The bill of review was filed by parties who were heirs- 
of one Whiting, who, though not owner, had an interest in the land sold. 
The decree of foreclosure was made before Whiting's death ; the sale 
afterwards, without revivor against his heirs. In the original case, one 
Breckenridge had not been made a party, who, the court said, should 
properly have been a party. In speaking of the decree of foreclosure 
as final, the Judge says: ^^ The defendants had a right to appeal from 
that decree as final upon the merits, as soon as it was pronounced, in 
order to prevent an irreparable mischief to themselves. For if the sale 
had been completed under the decree, the title of the purchaser [604} 
would not have been overthrown or invalidated, even by a reversal of 
the decree. Again, in speaking of Breckenridge' s not having been a 
party, he says: '* We think, therefore, that this error, if any there be, 
not being to the prejudice of complainants, cannot furnish any gi*ound 
for them to maintain the present bill ; for no party to a decree can, by 
the general principles of equity, claim a reversal of a decree upon a bill 
of review, unless he has been aggrieved by it, whatever may have been 
his rights to insist on the error at the original hearing, or on an appeal." 
As to the omission to receive against Whiting's heirs, the Judge says: 
"If then the original decree was unobjectionable and conclusive; if 
there has been no fraud in the subsequent sale, pursuant to that de- 
cree, and if there has been in a legal sense," (this refers to the sale 
under which this property was probably sacrificed), " no prejudice to 
any of the rights of the plaintiffs in the original decree, or the sale then, 
although there was no revivor, there is no error upon which a bill of re- 
view will lie, to entitle the parties to a reversal." Without saj'ing 
whether this was error or not, the court " does mean to say that the non- 
revival was not matter of error, for which the proceeding on the sale 
under the original decree (for that is all which the present bill seeks U> 
redress) can, or ought to be reversed." The same principle in regard 
to bona fide purchasers is sustained, though not upon bills of review, in 
two cases in Kentucky, one of Ames v. Stockton, 5 J. J. Marsh. 638, 
and the other of Kercheval v. Berry, 6 J. J. Marsh. 508 ; these cases 
were decided upon writs of error, the writ of error, as it [505] is 
believed in Kentucky, reaching only error upon the face of the record, 
as in a bill of review. 
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There is one case cited in complainant's brief, which would seem, at 
first view, to be in conflict with this doctrine, but which, when rightly 
looked at, is by no means at variance with it. It is the case of the 
Bank of the United States v. Ritchie, 8 Pet. 140. It was a case where 
^n administrator to an estate had purchased the land of his intestate 
fraudulently, under a decree in a cause to which he was a party. The 
proceedings were reversed upon review, and the sale set aside. The 
administrator was in no sense a bona fide purchaser, being an original 
party, he had actual notice of all the proceedings, and was guilty also of 
acts of bad faith. 

In the case now before the court, the whole object of review and re- 
versal is, manifestly, to affect the purchasers at the sale. No fraud is 
charged against them, nor against any one else. The complainants are 
not shown to have been aggrieved by any error in the record, unless it 
be a grievance that the property has since risen in value. If the re- 
versal is not to affect the purchasers, it would be but a barren and boot- 
less victory, giving hopes that might lead to litigation and embarrass- 
ment, but which must result in injury to all concerned. 

It is urged, however, that the court can neither look to consequences, 
nor to the statements in the bill of review, except so far as those state- 
ments are rigidly connected with the question of error apparent on the 
face of the record, so far as that part of the case is concerned. To the 
i&rst of these propositions we do not unqualifiedly assent, and we think 
we are sustained in this, both by reason and authority ; to the second, 
we [506] may assent without affecting the conclusions to which we are 
brought. 

Upon the whole matter, then, we are of opinion that there was no error 
in the decree of the Chancellor ; that leave was properly refused to file 
this as a bill of review for the new matter or upon new proof, and that 
when filed as for errors apparent on the face of the record, it was prop- 
erly dismissed. 

Let the decree he affirmed. 



JAMES C. WORD v. WM. CAVIN. 

Nashville, December, 1868. 

1. Wariuntt— When thb law impubs a warraxtt of titlb in thb sale of pebsok- 
AL PBOPBBTT. If a paitj sellB personal property, of which he is owner at the time, and 
which is in his possession, without any express warranty of title, the law Implies such 
warranty, and the seller is responsible to the purchaser, in damages, for the breach of 
snch implied undertaking. [Cited in McLean v. Houston, 2 HeisJL 43, and Barbee v. 
WilliamB, 4 Heiak. 637.] 
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$. Same — WARBAirrr implied if not expressed in the wmrrEir conthact. If the con- 
tract of sale is in writing and under seal, and does not contain any eiqiress covenant a» 
to the title, yet the law, in order to give a proper force and effect to the contract, and to 
discourage dishonesty and bad faith, will create and supply, aa a necessary result and 
consequence of the contract, the covenant of warranty of title. 

8. Same — When there is a breach of the warranty of tttlb. A warranty of title,, 
either egress or implied, in view of the law, is broken the instant it is made, if the title 
were in a third person. Upon the possession of the property being lost, or upon a volun- 
tary offer to restore it to the seller in disaffirmance of the contract, the purchaser has an. 
immediate right of action upon such warranty. 

4. Statute of Limitations— When it begins to run. The purchaser thus having &. 
right of action, upon being dispossessed or offering to return the property, the statute 
of limitations begins to run, and will bar his right of recovery on the warranty, against, 
his vendee, after the lapse of six years. 

FROM BEDFORD. 

[507] This cause was tried at tlie August term, 1858, before David- 
son, J., and resulted in a verdict and judgment for the defendants 
The plaintiff appealed. 

E. Cooper^ for the plaintiff ; W. H. Wi8enei\ for the defendant. 

McKiNNET, J., delivered the opinion of the court. 

This was an action of debt, founded upon an implied warranty of 
title to a slave, brought in the Circuit Court of Bedford, on the 14th 
day of May, 1856. The main question to be determined is, whether or 
not the action is barred by the statute of limitations of six years. 

On the 15th of February, 1850, the defendant and his wife sold and 
conveyed to plaintiff, by a bill of sale under seal, a negro man named 
Tom, for the consideration of $800. And therein warranted the slave 
to be sound, and a slave for life ; but made no warranty of title. The 
defendant, it is admitted, was in possession of the slave at the time of 
the sale, and delivered him to the plaintiff. 

On the 11th of February, 1850, less than a month after [508] the 
sale, one Sarah Burdett, to whom the slave really belonged, as it seems,, 
instituted an action of replevin against the plaintiff for his recovery. 
And, on the same day on which the suit was commenced, the slave was. 
taken by the sheriff, under the writ of replevin, and delivered to Mrs- 
Burdett, whose title was established by the verdict and judgment in the 
case on the final trial. Owing to the absence of the defendant beyond 
the limits of this State, the present suit was not sooner commenced, as 
it is alleged. 

The jury were instructed, that notwithstanding the bill of sale was 
silent as to the title, an action might be maintained on an implied war- 
ranty of title ; and that, if the title to the slave was in another person 
at the time of the sale, the implied warranty was broken at the instant 
it was made, and the plaintiff would then have a right of action, against 
which the statute of limitations would begin to operate. 

As regards the sale of personal property, the settled rule is, that if 
one sells goods or chattels as owner, being clothed with visible owne^ 
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ship, or possession, at the time of the sale, he impliedly undertakes and 
promises, though nothing be stipulated or said upon the subject, that the 
goods, or chattels, are his property, and that he has a lawful right to 
make the sale and transfer he purposes to make ; and if he were not the 
owner at the time of the sale, and the property was in a third person, 
who subsequently claims and deprives the purchaser of it, the seller will 
be responsible in damages for the breach of such implied undertaking. 
Add. on Con. 268-55. 

This principle does not apply where the seller is not [509] in posses- 
sion of the property at the time of the sale, nor where the person does 
not sell as owner of the property, but in some special character or 
capacity, and this is known to the purchaser. In such case, the pur* 
chaser is bound to look into the title of his vendor. Id. 

And it is clear, that although the terms of a written contract, though 
it be under seal, do not in themselves, contain or import any express 
covenant as to the title, yet the law, in order to give a proper force and 
effect to the contract, and to discourage dishonesty and bad faith, will 
create and supply as a necessary result and consequence of the contract, 
certain covenants and obligations, which will bind the parties as effect- 
ually as if they had been expressed in the strongest and most explicit 
terms. Id. 49. 

This doctrine is not at variance with any established principle of the 
law. It is not adding a new term to the agreement of the parties, in 
the sense of the law ; nor is it any infringement of the principle that 
parol evidence is inadmissible to enlarge or vary the written agreement 
of the parties, because such implied covenant is regarded as an inherent 
term of the contract, not necessary to be expressed, and having the 
same force as if stated in terms. 

But, it is argued, that the court erred in laying down the rule that if 
the property were not in the seller at the time of the contract, the im- 
plied covenant of warranty was broken when made, and the plaintiff 
would have an immediate right of action thereon. 

The possession of the slave having been transferred to the purchaser 
at the time of the contract, it would [510] seem to be competent for 
him, on ascertaining the fact that the title was in a third person, to re- 
pudiate the contract, and return, or offer to return, the property to the 
seller ; and thereupon, without waiting to be dispossessed by the para- 
mount title, to institute his action for the breach of the implied war- 
ranty. The implied stipulation, resulting from the contract, that the 
property wad in the seller, and that he had a lawful right to make the 
sale and transfer thereof, which he assumed to make to the purchaser, 
is undoubtedly false, and in view of the law, is broken the instant it is 
made, if the title were in a third person. And upon the possession be- 
ing lost, or, upon a voluntary offer to restore it to the seller, in disaf- 
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firmance of the fraudulent contract^ the purchaser has an immediate 
and perfect right of action. Apd at that instant the statute of limit- 
ations will attach, and begin to operate against the right of action of 
the purchaser. 

In the present case, the defendant having no title to the slave, the 
loss of possession by the seizure of the sheriff on the writ of replevin, 
was sufficient to entitle the plaintiff to maintain his action. The right 
to sue then accrued, and was perfect ; and from that point of time, the 
statute commenced to operate. If a good title had been communicated 
to the plaintiff by the sale, of course a wrongful dispossession, by the 
act of a third person, would have furnished no ground of action against 
the defendant. As a period of more than six years elapsed, from the 
seizure of the slave by the sheriff, before the commencement of this 
suit, it follows that the plaintiff's action is barred. 

In this view of the case, it does not become necessary [511] to 
consider the objection taken to the form of the action. It may be 
observed, however, that the bringing of an action of debt was, to say 
the least of it, a very liberal application of the principle announced in 
the case of Thompson v. French, 10 Yerg. 452. 

But, as that point is not necessary to the determination of the case, 
and the action falls on the other ground, we express no authorative 
opinion upon the question. 

Judgment affirmed. 



CHARLES READY v. JOSEPH BRAGG et al. 

Nashville, Deoeimber, 1868. 

1. FKAUDULBirr CoNYBTANCES— Husband and wife.— Husband mat be the agent op 
WIFE. It is competent for the husband, as the agent of his ^ife, to invest her money 
in the purchase of a tract of land. If the land is in fact purchased for the wife, and 
paid for with her money, in pursuance of an agreement between the husband and wife, 
founded upon a sufficient consideration, the transaction is not fraudulent as against the 
husband's creditors. [Cited in Bottoms r. Corley, 6 Heisk. 12, and see Powell v. Powell 
9 Humph. 477, and Tarboz v. Tonder, 1 Tenn. Ch. 168.] 

9. Principal and agent— Propertt of principal not uablb for agent's debts. 
If one merely empowered as agent to purchace land for another, takes the title to him- 
self, either intentionally or by mistaike, he is not thereby vested with such a title as will 
subject the land to seizure and sale for the satisfaction of his debts. A Court of Equity 
will divest him of his title, and vest it in his principal, or direct the vendor, if a party, to 
execute a conveyance to the true owner of the land. [Cited in Click f . Click, 1 Heisk* 
613.] 

S. Same —Parol disclaimer bt agent, and title made to principal. If, without the 
intervention of a Court of Equity, the agent voluntarily disclaims and renounces all iii> 
terest i<the estate by parol declaration merely, and by the assent of all the parties, the 
deed made to the agent being unregistered, is destroyed, and a conveyance be there- 
upon executed to the real purchaser, the latter is clothed with a valid title to the land. 
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Kor will the application of the principfil be varied by the fact that the agent, or nominal 
purchaser sustains a particular relation (as that of husband) to the person for whom the 
purchase was really made, and by whom the consideration money was, in fact, paid. 

4. Same — Chancery JURISDICTION— Superior EQUITY. If , by virtue of the unregistered 
deed to the Agent, the land was subject to an execution at law against him, the equity 
of the principal, the wife, being superior to thai of the creditors, a Court of Chancery 
would not actively interpose in favor of the husband's creditors to aid them in any way 
in obtaining satisfaction out of the land as against the equitable right of the wife, but 
would dismiss them to their legal remedy. 

FROM OANNOH. 

[512] This cause was heard at the October term, 1858, before Chan- 
cellor Ridley, who pronounced a decree for the complainant. The de- 
fendants appealed. 

J. L. Fare, for the complainant, cited and commented upon the fol- 
lowing authorities: 6 Yerg. 320 ; 2 Yerg. 91 ; Peck, 24 ; 10 Yerg. 1 ; 6 
Humph. 295 ; 9 Humph. 146 ; 1 Swan, 202. 

E. A. Keeble^ for the complainant ; Ewing & Cooper ^ for the defend- 
ants. 

MoKiNNET, J., delivered the opinion of the court. 

The object of the bill is to subject a tract of land, alleged to be the 
property of the defendant, Joseph Bragg, to the satisfaction ^f a judg- 
ment for $185.65, [513] rendered against him by a justice, on the 29th 
of January, 1853, in favor of complainant, upon which execution was 
returned nvMa bona. 

It appears from the proof, that, perhaps, in the early part of the year 
1852, the defendant, Joseph, purchased a tract of land ^f fifty acres 
from one S. F. Parker, at the price of SlOO, and took a deed to himself 
for the same, and, at the same time, executed his note to Parker, for 
the consideration money, which note was transferred to one Silas Parker ; 
and it was paid, as the proof pretty clearly establishes, out of a fund 
belonging to the defendant, Elizabeth Bragg, wife of said Joseph Bragg. 

The proof shows that Mrs. Bragg had a fund of $400 in the office of 
the Circuit Court of Rutherford, being her distributive portion of her 
deceased father's estate. 

On the 8th of March, 1852, she made a power of attorney authorizing 
her husband to receive said sum of money for her, and it was paid to 
him accordingly. And out of this money, the proof makes it reasonably 
certain said land was paid for. Indeed, from the evidence, the husband 
had not means of his own to have paid for it. 

It is proved by Parker, the vendor, that when the defendant, Joseph, 
first proposed to purchase the land, he informed Parker that his wife's 
money was to pay for it, and that *^she wanted the right in her own 
name." And, from all the circumstances, there can be no reasonable 
doubt of the fact that the purchase was made upon an agreement between 
the husband and wife that it should be for her benefit, and the title be 
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taken [514] in her name. The deed, howeyer, which was prepared by 
a stranger, was drawn in the name of the defendant, Joseph, and was 
executed accordingly by Parker. But this deed not having been proved 
or registered, it was afterwards destroyed ; and, on the 3d of December, 
1852, with the assent of all the parties, another deed was executed by 
Parker, conveying said land directly to the defendant, Elizabeth Bragg ; 
which deed was duly acknowledged, and noted for registration on the 
day after its date, and nearly two months prior to the date of ' complain- 
ant's judgment. 

The possession assumed by the complainant's counsel is, that by the 
execution of the first deed — the question of intentional fraud aside — 
the vendor was divested of his legal estate, and the title became vested 
in Joseph Bragg ; and that, notwithstanding his title may have been in- 
complete for want of probate and registration, yet the land was subject 
to be levied upon and sold for his debts, and that the destruction of the 
deed did not divest the title of the defendant, Joseph, or re-invest the 
vendor with any interest in the laud ; and, consequently, it is insisted, 
the subsequent deed to Mrs. Bragg was inoperative, in law, to communi- 
cate any title to her. 

In support of these views, Vance v. McNairy, 3 Yerg. 171, and Shields 
V, Mitchell, 10 Yerg. 1, are relied on. 

It is likewise insisted that the conveyance to the wife was a meditated 
fraud upon the creditors of the husband. 

Upon this point of the case all that need be said is, that if the land 
were in fact purchased for the wife, [515] and paid for with her own 
money, in pursuance of an i^remeent between the husband and wife, 
founded upon a sufficient consideration, we do not perceive how the 
transaction can be considered fraudulent as against the husband's cred- 
itors. That such an agreement between husband and wife would be valid, 
and that the husband might be constituted agent of the wife to make the 
purchase, can admit of no doubt. Powell v, Powell, 9 Humph. 477. 

We do not question the correctness of the decisions in Vance v. Mc- 
Nairy and Shields v. Mitchell. As between a debtor, holding land by 
an unregistered deed of conveyance, and his creditors, it is well settled 
that the land thus held is subject to levy and sale by execution at law. 
But does this principle govern the present case ? If one empowered as 
agent, merely, to purchase land for another, takes a title to himself, 
either intentionally or by inadvertence, is he thereby vested with such a 
title as wiU subject the land to seizure and sale for the satisfaction of his 
debts ? Would not a Court of Equity unhesitatingly divest him of the 
title, and vest it in the principal, or direct the vendor, if a party, to 
execute a conveyance to the true owner of the land? And if, without 
the intervention of a court of equity, the agent voluntarily disclaims and 
renounces all interest in the estate by parol declaration merely, and, by 
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the assent of all the parties, the unregistered deed be destroyed, and a 
conveyance be thereupon executed to the real purchaser, upon what 
principle of law or equity can it be held that the latter is not clothed 
with a valid title to the land? Surely his right cannot be prejudiced, 
nor his title destroyed [516] by the mistake or fraud, either of the 
agent, or person dealing with such agent. And the application of the 
principle will not be varied by the fact, that the agent or nominal pur- 
i^haser sustains a particular relation, as that of husband, to the person for 
whom the purchase was really made, and by whom the consideration 
money was in fact paid. The consideration may properly demand an in- 
creased vigilance in sifting the bona fides of the transaction, but it can- 
not change the operation of the established principles of law. 

But, if it were to be admitted, as argued for the complainant, that by 
the mere fact of the execution of the first deed to the defendant, Joseph 
Bragg, he became thereby so invested with the legal estate as that his 
creditors might subject the land, upon an execution at law, still, upon 
-well settled principles of equity jurisprudence, a Court of Chancery 
would not actively interpose in' favor of the husband's creditors to 
^d them, in any way, in obtaining satisfaction out of the land, as 
against the equitable right of the wife, but would dismiss them to their 
legal remedy. And in this view, all other considerations aside, the^ com- 
plainant would be repelled. 

The decree is, consequently, erroneous ; and it will be reversed, and 
the bill be dismissed. 



JAMES MULLINS et al. v. J. E. JONES. 

Nashville^ Deoember, 1868. 

X CoNBiDBRATioir — Failubb OF ~ Saxb OF LA.in> ~FBJLm>. If a note or bill single is eze- 
/ cated to secure the payment of a part of the consideration money of a tract of land, and 
the vendor execates his title bond, obligating himself to make to the purchaser a deed in 
fee Hmple, when the purchase 'money is paid, and at the time of the sale the vendor had 
neither a legal or equitable title to the land, knew that fact, and concealed it from the 
vendee, there is a failure of the consideration of said note; and the concealment of the 
true condition of the title, is a fraud upon the vendee, and the payment of the note 
cannot be enforced. [Citing Buchanan v. Alwell, 8 Humph. 516, and cited in McLean v. 
Houston, 2 Heisk. 44.] 

-S. Same— AKsiONMiBifr of the note— Rights of the absiohee. The assignee of said 
note, with a full knowledge of the failure of the consideration and the fraud of the ven- 
dor, stands in the condition of the vendor, and the consideration thereof may be inquired 
Into as well as the fraud, in his hands. 

FBOM BEDFORD. 

[517] At the August term, 1858, verdict and judgment were ren- 
dered in favor of the plaintiff, Davidson, J., presiding. The defend- 
ants appealed. 
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TT. H. Wtsener^ for the plaintiffs in error; Buchanan^ Keehle and 
E. GoopeTy for the defendant in error. 

Wright, J., delivered the opinion of the court. 

This was an action of debt by John R. Jones, against the plaintiffs Id 
error, in the Circuit Court of Bedford [518] county upon a bill single, 
for $23,514.53, dated the 25th of January, 1857, and due the 9th of Jan- 
uary, 1858. 

It was made payable to John C. Aiken, and by him endorsed to the 
plaintiff. 

The declaration is in the usual form. 

The defendants filed two pleas : the first, a plea of payment upOQ 
which issue was taken, and the same being found against them, judgment 
was rendered for the plaintiff, and they have appealed in error to this 
court. 

The second plea, the plaintiff demurred, and the demurrer was sus- 
tained by the Circuit Court ; and the question here is, can the judgment 
of the Circuity Court, upon this plea, be sustained? And we think it 
cannot. 

The plea, in substance, averred that this bill single was executed to 
secure the payment of a part of the consideration money of a tract of 
land, sold by John C. Aiken and wife, and said Jones, to the defendant 
Mullins, and that they executed to him their bond for title, in which 
they become bound to make him a deed in fee simple, when the pur- 
chase-moifey should be paid, but that at the time of the sale they had 
no title, legal or equitable, to said tract of land ; nor have they acquired 
any since, the same being in one Gray, and in the heirs of one Sims ; 
that they knew this at the time of the sale, and failed to communicate it 
to the defendants ; and that the plaintiff, when the note was assigned to 
him, had full knowledge of these facts, and so defendants say the con- 
sideration of said bill single, has failed. 

To maintain the judgment of the court, we are referred [519] to tie 
causes of Coleman v. Sanderlin, 5 Humph. 562 ; and Henning v. Van- 
hook, 8 Humph. 678. 

But the former of these cases turned upon the ground that a defence 
could not be made at law, the note having a seal to it. And the latter 
is the case of an executed contract, a conveyance having been made. 

Now, by the act of 1850, ch. 60, the same defence may be made to a 
bill single, as to a promissory note. Here Jones is in no better condi- 
tion than Aiken. It is well settled, that between the original parties to 
a note or bill, the consideration may be inquired into. So also where 
there has been fraud. 

If this plea be true, and we are bound upon the demurrer so to take 
it, then this bill single is void for fraud ; and the consideration for it 
has entirely failed, for the vendors have no title to the land, and knew 
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it at the time of the sale, and concealed the fact from the plaintiffs in 
error, who, for aught that appears in this record, have never received 
anything for said bill single, not even so much as the possession of the 
land. Mullins, by the terms of the contract, as stated in the plea, is 
entitled to an indefeasible title when he pays the purchase-money. Jud- 
6on V. Wass, 11 Johns. 525-528. But the vendors having no title, and 
therefore unable to complete the purchase, and the contract being void 
for fraud, the purchaser may treat the whole as a nullity and avoid the 
note. Judson n. Wass, 11 Johns. 525 ; Buchanan v. Alwell, 8 Humph. 
516 ; Tillotson, Adm'r, v. Gropes, 4 N. H. 445. 

This plea, upon an investigation of its facts, may turn out to be un- 
true, but as it stands in this [520] record, we are constrained to reverse 
the judgment, and remand the cause for another trial. 

The demurrer will be overruled, and the plaintifi will be allowed to 
take issue upon the plea, or file a replication to it, as he shall deem 
proper. 

Judgment reversed. 



B. F. TUENER v. CARTER AND PULLIAM. 

Nashville, Deoember, 1858. 

L Pleadino— RULE TO PLEAD AND TRT. A rule to plead and trjhas spent its force, and 
ceases to have effect, after the expiration of the term of the court to which, hy its terms* 
it applies. 

S. Same— What the appbaranob term— Defence at. The delay of the plaintilf to file 
his declaration has the effect of making the term at which it is flled the appearance term, 
BO far as respects the defendant's right of making his defence. The defence can be made 
to the declaration, when flled, withont leave of the court , 

3. Same — W hat judgment pboper on demurrer — Exceptions to the rule. In gen- 

eral, the proper Judgment on sustaining a demurrer to a plea in abatement, or to a repU* 
cation thereto, is that the defendant answer over. The exceptions to this rule are few, 
and of a highly technical character. If a plea, containing matter which can only be 
pleaded in abatement, improperly commences or concludes in bar; or where matter in 
abatement Is pleaded after the la$i continuance, the judgment on the demurrer may 
he Jlnal. 

4. Same ~ An intbblocdtort judgment ib under the control or the court. Even 

If the Judgment on a demurrer to a plea in abatement were final, still the court possesses 
the power to control it, and to let the defendant in to make his defence ; and it is a posi- 
'^ye duty to do so, upon such terms as may be deemed just under the circumstances, if it 
is shown that the defendant has a meritorious defence. 

& Whtt ov inquibt— Proof— Bulb as to damages. The effect of an interlocutory judg- 
ment by d^tuUt is, simply, to establish the plaintiiPs right to maintain his action and to 
recover $ome damages, but the amount, upon an inquisition of damages, remains open to 
be ascertained by proof; and upon this question both parties have an equal right to be 
heard. The defendant has the right to show that the plaintiff has no legal claim to dam- 

; ages ; and, if successful in thus showing, the plaintiff is entitled to nothing more than 
nominal damages. [Oited and explained in VTarren v. Kennedy, 1 Heisk. 442, and see 
Johnston v, Belfour, 1 Tenn. 18; Union Bank «. Hicks, 4 Humph. 627.] 
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FROM RUTHERFORD. 

[521] This cause was heard at the July term, 1858, Davidson, J.^ 
presiding. The defendant appealed. 

James M. Aventy for' the plaintiff in error; J. B. Palmer and E. A. 
Keebk, for the defendants in, error. 

McEjmket, J., delivered the opinion of the court. 

The plaintiff in error was sued by the defendants in an action of as- 
sumpsit. The suit was an appearance to the March term, 1857, of the 
Circuit Court of Rutherford. It seems, from a statement in the bill of 
exceptions, that, for some reason not disclosed in the record, a rule 
was made ^Ho plead and try" at the same term to which the process 
was returned, to-wit, March term, 1857. This was not done, however, 
and no declaration was filed until the November term, 1857. At the 
same term, and on the same day on which the declaration was filed, a& 
the biU of exceptions shows, the defendant filed an informal plea in 
abatement, alleging the pendency of another action between the same 
parties, involving the same matters set forth in the declaration as the 
ground of the present action. To this plea there was a demurrer, which 
was sustained. And [522] thereupon the defendant moved the court 
for leave to plead over to merits, and accompanied his application with 
a strong affidavit, showing, if true, a meritorious defence to the action ; 
and also presented his pleas with the affidavit, which, it is not contro- 
verted, were issuable pleas. But the application was refused by the 
court, upon what ground is not stated. From the argument, we are left 
to infer that the refusal was in view of the supposed effect of the rule 
to " plead and try " at the previous March term. If so, or whatever 
may have been the reason, the refusal was a manifest denial of the de- 
fendant's rights. The rule to plead and try at the March term not hav- 
ing been enforced, but, on the contrary, having been waived by mutual 
consent, as we must suppose in the state of this record, it had spent its 
force ; and, after the expiration of the term to which it applied by its 
terms, was no longer of any validity or effect. It was certainly unjust 
to the defendant to visit upon him the consequences of a non-compli- 
ance with the rule, when, by the plaintiffs' own failure to file their de- 
claration at that term, they rendered a compliance impossible, and even 
put it out of the power of the defendant to put in his defence to the 
action. 

The delay of the plaintiffs to file a declaration until the November 
term, had, of necessity, the effect of making that the appearance term, 
so far as respects the defendant's right of making his defence ; and for 
the plain reason that, by their own delay, he could not put in his de- 
fence at an earlier period, there being no declaration on file to be 
answered. 
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It was a matter of right, therefore, on th^ part of the defendant, to 
plead to the declaration when filed. No [523] leave of the court was 
necessary, and, in annexing terms, the court erred. 

The so-called plea in abatement was defective, and th^ demurrer was 
properly sustained. But the refusal to permit the defendant to answer 
over, after judgment on the demurrer, was a double error. 

In general, the proper judgment on demurrer to a plea in abatement, 
or to a replication thereto, is, that the defendant answer over. 1 Chitty's 
PI. 600. (ed. of 1837). The exceptions to this rule are few, abd of a 
technical nature. If a plea, containing matter which can only be pleaded 
in abatement, improperly commences or concludes in^bar, it is said the 
judgment on demurrer may be final. And it seems the same rule pre- 
vails where matter in abatement is pleaded after the last continuance. 
Id. By the latter of these exceptions, the court was probably influ- 
enced in denying the defendant's right to plead over. But this was an en- 
tire misapprehension of its true import. Upon the state of facts in this 
record there had been no continuance, in the sense of the exception. 
We have already seen, that, as regards the defendant's right to plead, 
the November term was the appearance term. 

In this view, alone, it was error to refuse the application of defendant 
to plead over. It was denying a privilege to which he was entitled as a 
matter of right. But even if, by law, the judgment on demurrer had 
been final, still the court possessed the power to control the judgment, 
and to let the defendant in to make his defence ; and it was a positive 
duty to do so, if it were shown that he had a meritorious defence^ upon 
such terms as might be deemed just, under the circumstances. In this 
[524] view the court likewise erred in refusing the defendant's applica- 
tion, as the afiSdavit makes a prima facie case of merits, and more es- 
pecially so, as the application was at the firet term for making defence. 

The judgment on the demurrer was interlocutory, the damages being 
unliquidated, and a writ of enquiry was awarded to ascertain the amount 
which the plaintiffs were entitled to recover. This came on to be exe- 
cuted at a subsequent term. 

The jury were charged, ^^ to ascertain the damages sustained by plaint- 
iffs by the non-performance, by defendant, of his contract in the decla- 
ration mentioned;" and they estimated the amount to be $1,452, for 
which final judgment was rendered. For the purpose of showing the 
amount of damages sustained, the plaintiffs went into proof of their 
whole case; and this was, perhaps, necessary and proper enough, other 
considerations aside. The defendant likewise had witnesses in attend- 
ance, by whom he offered to establish facts tending to prove that the 
plaintiffs had really sustained no damages whatever, and in justice were 
entitled to no recovery ; but the court refused to permit the defendant 
offer any evidence. 
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Before proceeding to empannel the jury, the court was moved to set 
aside the judgment and allow the defendant to plead, on grounds dis- 
closed by affidavit, but the motion was refused. 

In the aspect in' which this case is presented we do not think it proper 
to enter into discussion of the question, whether, upon the assumption 
that the facts offered to be proven by the defendant are true, the plaintr 
ifls have any just ground of recovery. That [525] enquiry must be 
postponed until the defendant shall have had the opportunity of present- 
ing his proof in such a form as that its proper force and effect can be 
legitimately considered of and determined. 

All that we propose at present, as to this part of the case, is to deter- 
mine whether the defendant, on the inquisition of damages, had a right 
to be heard, or to offer evidence for any purpose. And we hold it to 
be clear that he had, to a limited extent. 

The legal effect of the interlocutory judgment, which, for the pres- 
ent purpose, may be supposed to have been properly entered, was simply 
to establish the plaintiff's naked right to maintain their action, and, con- 
sequently, to recover some damages, though they might be merely nom- 
inal. But the quantum of damages remained an open one, to be 
ascertained by proof ; and upon this question both parties had an equal 
right to be heard. The defendant was no further compromitted by the 
judgment by default, than to preclude him from denjring the plaintiffs' 
right to nominal damages. But, subject to this qualification, he had the 
right to show, if in his power, that the plaintiffs had no legal claim to 
damages ; and, if successful in the attempt, the plaintiffs would have 
been entitled to nothing more than merely nominal damages. 

In simple justice to the defendant, whose rights have been so entirely 
ignored in these proceedings, we feel . constrained to reverse and set 
aside both the interlocutory and final judgments, and to remand the 
cause, with liberty to the defendant to plead to the merits of the action, 
in such manner as may be thought necessary for his defence. Judg- 
ment reversed. 



THOMAS J. ROANE et al. v. THE BANK OF NASHVILLE 

et aL 

Nashville, December, 1868. 

1. Fraudulent convetances— Usubt. At the date of the execution of the deed of trust 
attacked, the Bank of Nashville had a judgment against Smith, Doak, Cnmmings, and 
Blakemore, for |13,000. Blakemore and Cummings were endorsers, and had filed a biU to 
be relieved from liability, on grounds assumed by them. The bank had also filed a bill 
against Hays, on account of his transactions with Smith in relation to his land. In which, 
it was claimed that he was liable for about ^,000. Smith and Doak were insolvent, but 
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GnmmingB and Smith were good. In this state of things Hays, then having a large 
property, though much inyolved, entered into an agreement with the hank, and with 
Cummlngs, Blakemore and Cooper, that if the bank would loan him $16,000, on long time* 
*and the other parties |6,260, he would assume the debt of |13,000, and secure the whole by 
a deed of trust upon his land and slaves. This agreemest was executed. It is heldt that 
the contract was not tuurUnu as to the $18,000, nor was the conveyance fraudulent and 
void as to the creditors of Hays. 

S. Saxb— Excess of pbopertt— Extension of time. If Judgments are hanging over 
the maker of a deed of trust, and the debts secured are for a large amount, it is not 
improper to make the security ample. Kor will the fact that a larger amount of prop- 
erty than Is necessary to pay the secured debts, is Included in the conveyance, render it 
void. Neither will the extension of the time of payment to five years make it fraudulent 
as to creditors. [Cited in Farquharson v, McDonald, 2 Heisk. 417.] 

FBOM BEDFOBD. 

[526] This cause was heard at the August term, 1858, before Chan- 
cellor Ridley, who dismissed the bills. The complainants appealed. 

W. H. Wisenerj Steele^ and E. A. KeeblSj for complainants, cited 11 
Humph. 827 ; 2 Story's Eq. 715 ; [527] 1 Yerg. 71, 297 ; 2 Yerg. 
951 ; 3 Yerg. 509 ; 4 Sneed, 71. 

Houston & Brown^ E. Cooper and W. F. Cooper j for the defendants, 
argued : 

1. There is not the first feature of usury in all this negotiation. No 
intention to exact usury in any shape, or under any cover or pretence 
whatever. The idea of usury never entered the minds of the parties. 
There was no illegal agreement to take more than six per cent for the 
loan of money, or for the forbearance of debt. Turney v. State Bank, 
5 Humph. 407. 

2. There is as little ground for the position that the assumption of the 
$13,000 by Hays, was voluntary and void as to his creditors. The 
transaction shows a complete settlement of the whole debt due the Bank. 
It had judgments against Smith, Doak, Cummings and Blackmore, for 
the debt, and also a bill pending against Hayes, claiming to be entitled 
to recover the whole sum from him, and by the compromise, these mat- 
ters were settled. This was ample consideration for the assumption of 
the $13,000 by Hays. It was the sole intention of the parties to settle 
and end the controversy, without the least thought of taking any advan- 
tage of any creditor of Hays. There is no ground for the suspicion of 
any intentional fraud. 

3. There was nothing improper in the fact that the property greatly 
exceeded in value the debts secured in the trust, or that the time given 
to close the deed was, in law, fraudulent. The transaction was, in sub- 
stance, the creation of a new debt, upon the making or executing [528] 
a mortgage, or deed of trust, to secure its* payment, and neither the time 
given, nor the excess of value of the property, vitiated it. Bennett v. 
Union Bank, 5 Humph. 612. 

4. But both deeds of trust were closed, the whole matter settled, and 
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the debts paid off by a distribution of the proceeds of the sale of th& 
trust property, before complainants filed these bills, and before they re- 
covered their judgments against Hays, and of course then, the only 
question would be, whether any of the debts then paid off by the trustee 
out of the trust property, were not the proper debts of Hays, which 
brings us back the validity of the assumption of the payment of the 
$13,000 by Hays, which has already been considered. 

Even if there were anything in the length of time, or the excess of 
the value of the property^, it is too late now to be available to complain- 
ants. This is clearly settled in the case of Peacock v. Tompkins, Meigs, 
817. 
. Caruthers, J. , delivered the opinion of the court. 

Six bills were filed by the creditors of Samuel G. Hays, against th& 
Bank of Nashville and others, to impeach and set aside for fraud, two 
deeds of trust made by said Hays, covering all his property of the value 
of about $60,000, as alleged, to Edmund Cooper, as trustee to' secure the 
debts specified in said deeds. These bills were consolidated and heard 
together, when they [529] were all dismissed by the Chancellor, and 
the deeds of trust held to be good and valid. 

The first deed was made on the 8th of August, 1856, and is the one on 
which the main assault is made. The grounds of attack are : 

1. That the debt which it was made to secure to the Bank of Nash- 
ville, was largely tainted with usury. It amounted to about $28,000, 
and that, together with a debt of $5,000 to Cooper and Cummings, and 
$1,250 to Blakemore, were the debts secured by that deed upon land 
and slaves, worth largely more than the aggregate amount. But the 
imputation against the bank debt is what we have to examine. At the 
date of this deed, the bank had a judgment against Smith, Doak, Cum- 
mings and Blakemore, for about $13,000. Blakemore and Cummings 
were endorsers, and had filed a bill to be relieved from liability on some 
ground assumed by them as endorsers, perhaps on account of time 
given to the principals. The bank had also filed a bill against Hays, on 
account of his transactions with Smith in relation to his land, in which 
it was claimed that he was liable for about $8,000. Smith and Doak 
were insolvent, but Cummings and Smith were not so considered. In 
this state of things, Hays, then having a large property, though much 
involved, entered into an agreement with the bank, and with Cummings, 
Blakemore and Cooper, that if the bank would loan bim $15,000 on long^ 
time, and the others $6,250, he would assume the said debt of $13,000, 
and secure the whole by a trust upon his land and slaves. This was agreed 
to, the money advanced, the judgment tran^erred, and the deed of 
trust executed. This, it is insisted, was usurious, to the extent [530]] 
of the $13,000 because Hays was not bound for that, and as it was 
worthless, it could only be regarded as interest given for the loan of 
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$15,000, or $21,000, advanced to him. If it were true that the judgment 
was worthless, and Hays in no way bound for it, the question insisted 
upon would arise and be difficult to meet. But such is not the case. 
Hays was alleged to be liable for $8,000 of it, and the endorsers were 
not insolvent, and perhaps would have been unable to resist their lia- 
bility, as might be inferred, from the fact that they entered into the ar- 
rangement by which they had to raise a large amount of money to ac- 
complish the adjustment by which Hays become bound for the debt to 
the bank. There can be no serious doubt but that this was a fair, rea- 
Bonable and bona fide transaction on all sides. The bank was willing to 
enlarge its debt from $13,000 to $20,000, and extend the time to five 
years, upon the regular payment of interest, in order to get clear of 
further litigation ; and Hays was willing to take the assignment of the 
Judgment, for two-thirds of which he was attempted to be made liable, 
and perhaps expected to secure it all from the principals and endorsers, 
before the time given him would elapse, and in the meantime get the 
$21,000 in cash, to aid him in the struggle to save his property against 
the large amount of judgments then obtained against him, to which it 
seems, from after developments, the most, if not all this money was ap- 
plied, and proved insufficient to relieve it. He doubtless flattered him- 
self, as most sinking men do, that by obtaining time and sufficient pres- 
ent help, he would certainly be able to extricate himself from the ruin 
with which he was threatened by impending difficulties. [531] This was 
doubtless his calculation, and was the operating inducement to make the 
proposition to which the bank and others acceded, and which resulted 
in the arrangement in question. No extra interest was demanded or 
given. Under these circumstances the assignment of the $13,000 judg- 
ment cannot be regarded as an attempt to evade the usury laws ; but a 
purchase and assignment, in a fair and legal transaction, upon motives 
and considerations satisfactory to both sides, and to which there can be 
no legal objections. It was not a case of fictitious debts, nor of worth- 
less paper, as argued by complainants' counsel. 

2. The next ground of objection is, that the amount of property was 
unreasonably disproportionate to the debt secured, and the time of credit 
was so great, as to raise a presumption of fraud. It is true, that the 
land and slaves were worth greatly more than the debts, large as they 
were, but this was not unreasonable, as the property was bound by 
Judgments and executions to a vast amount, and in the involved condi- 
tion of Hays, it was not improper to make the security thus ample. 
And as it turned out, it was proved not to be excessive. There was no> 
illegality either, in the extension of the credit to five years, as that 
could not affect other creditors injuriously, unless property to a greater 
amount than was necessary to pay the secured debts, was thereby 
covered up and shielded from them, by which they were defeated, or 
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delayed, in the collection of their debts, or some personal advantage was 
thereby intended to be secured to the common debtor, to the injury of 
other creditors. The land was sold in about one month [532] after- 
wards, on the same time, to Thompson, and the proceeds, or his notes 
ior the price, used in the discharge of the debts, secured. It is true 
that an excess remained after the payment of the secured debts. Bat 
before the complainants obtained judgments upon their claims, and 
secured to themselves any lien upon, or preference to the excess, by. at- 
tachment or otherwise, the second deed of trust of 29th of November, 
1856, was executed to secure other debts, to which, it is conceded, the 
whole balance of the proceeds of the land, as well as the slaves, and 
-other things included in it, were appropriated, and will not be more 
than sufficient to discharge the preferred debts therein specified. If 
the object and effect of extending the time was to increase the fund, no 
one can complain, for it was to the advantage of all. 

If a debtor has the right and power to appropriate his property to 
isome creditors in preference to others, when he cannot pay all, of 
which, of courae there can be no doubt, there is nothing in this trans- 
action against law or morals. ' It is but the common case where some 
•creditors are more fortunate, or more vigilant than others ; the latter 
must loose where all cannot be saved. 

It is admitted that there will be no overplus after the payment of the 
•debts secured in the two deeds of trust, both of which were made 
before the filing of these bills, and the complainants declined to go into 
an account to ascertain the fact, conceding that all the trust fund aris- 
ing from the proceeds of the land, slaves, and choses in action, con- 
yeyed in the deeds, would not be more than enough for that purpose. 
Consequently, as [533] we find the trust deeds were neither fraudulent 
in law, or in fact, the bills were correctly dismissed. 

We, therefore, affirm the decree, with costs. 



R. M. WHITSON V. G. W. FOWLKES. 

JTashvllle, December, 186b. 

1. CoMTBACT—WARRiLirrT— Execution sale. If a slave is to be sold at an execatlon 
sale, and bid off by a party, and immediately after the property is struck off, and before 
the slave is deliyeredp by agreement with another competing bidder, the latter is snbsU- 
tnted as the purchaser, and the bill of sale made to him, the wbttUute takes his place, not 
as a purchaser from him, but as the successful bidder at the sale, and takes upon hims^ 
all the risks which devolve upon purchasers at execution sales. There is no warranty 
by the first purchaser, either express or implied. The maxim oaiwU emptor applies. 

•% Same — Considbbation. If the person thus substituted as the purchaser, in place of the 
party to whom the slave is struck off, is sued ; and upon application to him the latter 
agrees to pay a part of the expenses of said suit, such promise is without consideration, 
and void. 
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FBOH HICKMAN. 

This cause was tried before Walker, J., at the October term, 1858. 
The defendant appealed. 

Bateman^ for the plaintifl in error ; Campbell ds Hubbard, for the 
defendant in error. 

[534] Cabuthers, J., delivered the opinion of the court. 

At a sale of a negro boy named John, under an execution against 
Felix 6. Studdort, he was struck off to Whitson as the highest bidder, 
and, at the request of Fowlkes, who was present, and a competing bid- 
der, and in a few minutes after the property was struck off, and before 
the slave was delivered, he was substituted as the purchaser, and the 
bill of sale made to him. After this, suits were brought by John Stud- 
dort, for this and another slave sold at the same time, and bought by 
Horatio Clogatt, under a claim of title, in the Federal Court at Nash- 
ville. During the pendency of these suits, Fowlkes had a conversation 
with Whitson, in which he stated to him, that such suits had been 
brought, and that he and Clogatt expected to join in the defence of 
them, and ^' thus lighten the expense " to each, and asked Whitson 
if he would bear his part of the suit against him^ Fowlkes, to which he 
replied, ^^ certainly , or, I reckon so." It appears, that after the suit 
against Clogatt was tried, and gained by the latter, the suit against 
Fowlkes was dismissed. The lawyers' fees and tavern expenses were 
paid by Fowlkes, and in this suit for one-half of the same, he recov- 
ed fifty dollars against Whitson upon the above promise. This appeal 
in error is to reverse that judgment. 

The court instructed the jury, that if they found the promise, the 
consideration would be sufficient; because, in such a case upon the 
facts stated, the transaction would be a sale of the slave by Whitson to 
Fowlkes, and the law would imply a warranty of title, and his liability 
for that would constitute a good consideration [535] for a promise to 
assist in its defence. 

We cannot concur in this view of his honor, or rather, in his premises. 
We think the facts proved do not amount to a sale from Whitson to 
Fowlkes. It was nothing more than an agreement while the matter was 
in progress, and not consummated, that the latter should take the place 
of the former, as purchaser at the sale, and by paying the bid, obtain 
its benefit, by having%he title made to himself. The transaction had no 
other effect than to substitute Fowlkes to the place of Whitson, and so 
soon as the terms of the sale were complied with by the former, the lat- 
ter stood as if he had never made the bid. He was bound to the officer, 
and as to him, could only be discharged by the payment of the bid, but 
that having been done, was a complete exoneration of Whitson. The 
circumstances imposed no obligation upon Whitson as to the title. His 
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substitute stepped into his shoes, not as purchaser from him, but as the 
successful bidder at the sale, and consequently, took upon himself all 
the risks, which, by law, devolves upon the purchaser at execution 
sales. There is no warranty, express or implied ; caveat emptor is the 
maxim. ^ 

The conversation was very vague and indefinite ; it is difficult to make 
a contract or binding promise out of it ; but if it be so construed, upon 
our view of the transaction, it would be void for want of a consideration. 

The judgment will be reveraed. 



OLIVER AND GILLIAM v. LEWIS B. MAEKES. 

Nashville, Decembeir, 1868. 

1. Covenant— Consideration— Bond given to indemnify endorser. An accommo- 
dation endorser proposed to confess a judgment, at the appearance term, for the purpose 
of taking a judgment, by motion, against his principal, who was then solvent. He 
declined doing so, upon the execution of a bond to indemnify him, as such endorser, in 
the event that he was forced to pay anything in consequence of said suit. It is held, that 
this was a sufficient ooiyideration to sustain said bond, and the endorser could sae 
thereon, if forced to pay any part of the debt in suit. 

S. Same— Xeed NOT exhaust his remedy against others. The parties are bound by 
the conditions of the bond. And if there is no stipulation that the obligee in the bond is 
to exhaust his remedies against his principal, or a prior endorser, he is not bound to do 
60. It is sufficient to maintain the action, that the principal has no property out of which 
the debt can be made, and that the obligee has been compelled to pay the same. 



FROM GILES. 

[536] This cause was heard at the December term, 1858, Martin, J., 
presiding. Verdict and judgment for the plaintiff. The defendants 
appealed. 

JET. Ward & Lester^ for the plaintiff in error : T. M. Jones^ for the 
defendant in error. 

Cabuthers, J., delivered the opinion of the court. 

This was an action of covenant by Markes against Oliver and Gilliam, 
in which there was a recovery below for $1,028 upon this bond : " State 
of Tennessee. We, [537] A. Oliver and Samuel Gilliam, are held and 
firmly bound unto L. B. .Markes in the sum of $1,000, upon the condi- 
tion, that, whereas the said Markes is the endorser upon a note drawn 
by Ira E. Brown for $1,000, and endorsed to the Planters' Bank, upon 
which suit is now pending in the Circuit Court of GUes county, in favor 
of said bank, against said Brown and Markes. Now, in consideration 
that the said Markes shall not confess judgment at the present term 
of said court, so as to take judgment over against said Brown, we 
the said Oliver and Gilliam, hereby agree to fully indemnify and 
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bold the said Markes harmless as. such endorser, and well and truly pay 
to him all sums of money which he may have to pay in consequence of 
said suit. * ♦ * December 19, 1857. "** Signed under seal. 

It is admitted in the case that one Trigg was the first, and Markes the 
second accommodation endorser upon the note then in suit. Markes 
complied with his agreement, and judgment was afterwards obtained 
against him, and he was coerced to pay the sum of $1,064 by execution, 
on the 12th of July, 1858. Whereupon he instituted this action upon 
the bond. The sum of $128 was remitted, and the judgment reduced 
to $1,000, the penalty of the bond. 

The defences are : 

1. That there is no consideration. The question of a seal implying a 
consideration aside, it was proved that Markes was accommodation en- 
dorser for Brown. That he proposed to confess judgment at the ap- 
pearance term, December, 1857, for the purpose of taking judgment 
against Brown, his principal, by motion, who was then entirely good 
and solvent, but refrained from doing [538] so in consequence of this 
bond of indemnity ; and before the next term, at which judgment was 
taken. Brown had removed his personal property from the State, and 
that his land was taken by a decree in the intermediate time, so that this 
debt could not be made out of his property, but fell upon the plaintiff, 
and was paid him. The court charged that this was a sufficient con- 
sideration for the undertaking of defendants. Of this there can cer- 
tainly be no doubt. It needs no argument. 

2. The court being requested, refused to charge, that before the 
plaintiff could sue upon this covenant, he was bound to show that he 
had pursued and exhausted his remedies against Brown, and the estate 
of Trigg, the first endorser. There was proof that Trigg's estate was 
probably solvent, and that he was first endorser upon the note sued 
upon by the bank. But the court instructed the jury that it was suffi- 
cient to maintain this action, that Brown had no property out of which 
the money could be made, and that the plaintiff had been compelled to 
pay it. 

This was correct. The bond contained no such conditions. The un- 
dertaking of defendants with Markes, was that, in consideration that he 
would not adopt the summary course the law allowed him, to make him- 
"* self safe by subjecting the property of Brown, which was then ample, to 
the payment of the debt, he should be fully '^indemnified " and saved 
^' harmless," '^ as endorser ; " and these parties obligate themselves '^ to 
pay to him all sums of money which he may have to pay in consequence 
of said suit." Such is their bond, and no additional tenhs, by implica- 
tion, can be inserted. [539] He is not bound to encounter the delay, 
expense, and risk of pursuing other remedies that may possibly be open 
to him. They have afforded him an ample one without any precedent 
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conditions, other than the compulsive payment of the money in thatsuit^ 
and he has a perfect right to adopt it in preference to any other that 
may be indicated, and to which he might resort, if this were to fail, or 
did not]exist. He has sustained a loss as it is, in consequence of their 
interference to the extent of the excess over the penalty of the bond 
and costs, as he could have secured himself entirely by the course he 
was prevented from adopting, by the execution of this bond. 
Let the judgment be affirmed. 



ELIJAH A. KIMBROUGH v. JOHN IVHTCHELL. 

V Nashville, December, 1868. 

1 ABATEMENT OF BUiT— BY DEATH — MOTION TO BBYIYB. An appeal in the nature of a. 
writ of error merely suspends the judgment of the inferior court, and does not an'tiul it. 
If, therefore, the plaintiff in an action for an assault and batterj, dies, after an appeal 
in error by the defendant, it is not only the right, but likewise the duty of the personal 
representative to reyive the suit in the Superior Court. [Cited, to distinguish the cases, 
and qualifying the language of this case, in Cherry «. Hardin, 4 Heisk. 201, and Baker «. 
Dansbee, 7 Heisk. 831.] 

2. Evidence — Husband and wife — Comfetenct of the wife afteb a diyorcb. The 
wife is an incompetent witness to testify, in a suit to which the husband is a party,, 
touching any matter that transpired during the existence of the marriage union,, 
although she is divorced from hhn at the time she is called as a witness. [Cited in 
Barker v. McAuley, 4 Heisk. 432, and Groodwin v. Kicklin, 6 Heisk. 256.] 

FROM GH.ES. 

This cause was tried at the December term, 1857, Martin, J., pre- 
siding. The defendant appealed in error. [540] After the appeal, the 
plainti£E died, and his personal representative entered a motion in the 
Supreme Court to revive the suit in his name. The motion was resisted 
by the. counsel for the defendant. 

Thomas M. Jones^ for the plaintiff in error ; J". O. Wcdker^ for the 
defendant in error. 

McEiNNET, J., delivered the opinion of the court. 

This was an action of trespass brought by Mitchell against the plain- 
tiff in error, for a violent assault and battery committed by the latter 
upon the former. 

The case was tried at the December term, 1857, of the Circuit Court 
of Giles, and a verdict and judgment rendered for the plaintiff for 
$437.50. From which judgment an appeal in error was prosecuted to 
this court by the defendant, Kimbrough. 

Since the transfer of the suit to this court by the appeal in error, 
Mitchell, the defendant in error, died ; and his death having been sug- 
gested, and admitted upon the record of this court, a motion is made, 

804 



KIMBBOUGH V. MITCHELL. 540-542 

in behalf of his personal representative, to have the appeal in error re- 
vived in the name of the latter. The motion is opposed, upon the com- 
mon-law maxim, that actio personalis moritur cum persona. This prin- 
-ciple, we think, is not applicable to the case. By the recovery in the 
lifetime of the injured party, the claim for damages was merged in the 
Judgment, and became a debt with which the personal representative 
was chargeable. [541] The demand being thus impressed with the 
character of a debt, it is clear that it is not only the right, but likewise 
the duty, of the personal representative to insist upon a revisor. 

The position is altogether mistaken, that the judgment is annulled by 
the removal of the case to this court, and proceeds from losing sight of 
the distinction between a simple appeal and an appeal in the nature of 
a writ of error. The latter merely suspends the judgment of the in- 
ferior court, and does not annul it ; and, consequently, if the appeal in 
«rror be abated or dismissed, the judgment below is left unimpaired and 
in full force. Furber v. Carter, 2 Sneed, 1. The motion to revive is 
therefore allowed. It may be remarked that the common law maxim, 
that ''*' a personal right of action dies with the person," is no longer ap- 
plicable in this State. By sec. 2846 of the Code, all actions founded on 
wrongs, except wrongs affecting the character of the plaintiff, may be 
revived. 

Upon the merits of the case a single question is presented, in regard 
to the competency of a witness offered by the defendant. 

It seems that the difficulty arose out of Mitchell's ill-treatment of 
bis wife, who was the sister of Kimbrough. And the marriage having/ 
l^een dissolved by a divorce granted to Mitchell, after the assault and 
battery complained of, and before the trial of the present case, the de- 
fendant offered the former wife of the plaintiff, to prove '^ how the 
difficulty occurred between the plaintiff and defendant," and the ill- 
usage of the husband which led to it. The court held the witness to be 
incompetent to testify as to these matters, notwithstanding [542] the 
•dissolution of the marriage relation ; and this is assigned as error. 

We concur in the opinion that the witness was incompetent. It is 
true there is some discrepancy in the cases upon this subject. But no 
decision has been produced showing that the present case forms an ex- 
ception to the general rule so well established, and of so much im- 
portance on grounds of public policy. The former husband is a party 
to the suit. His interest is directly involved. And the main objects 
proposed, in the examination of the former wife, are to show the abuse 
inflicted upon her by her husband, during the existence of the marriage 
union, and to justify, or, at least, to palliate the battery committed 
upon him by the defendant, in consequence of the alleged wrongs done 
to her. 

If this were allowable, there would be no stopping place, and in all 
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cases, whether affecting the property, reputation, or even life of her 
former husband, she might be made a witness. The question is too 
plain to require either argument or authority. 
Judgment affirmed. 



WILLIAM GRAY v. JAMES H. JONES et al. 

Nashville, December, 1868. 

1. Refletin— Jurisdiction— Justice of(the peace— Appeal. A Jastice of the peace 

has no jarlBdiction in an action of replevin, to render a judgment in favor of the plaint- 
iff for more than fifty dollars ; and he cannot render a judgment for a larger amount in 
favor of the defendant. On appeal, the jurisdiction of the Circuit Court is limited to the 
jurisdiction of the justice, and no judgment can he rendered hy the former tribunal that 
could not he rendered by the latter. [Ace. Crow v. Cunningham, 6 Coldw. 258, and Pat- 
terson V. Sheffield, 7 Helsk. 374, both citing this case.] 

2. Same — Same — Value of the propehtt. In an action of replevin, the plaintiff may fix 

an estimate of value upon Uie property, at a less sum than ihe real value, and within the 
jurisdiction of a justice of the peace. But he is bound by his valuation, voluntarily made*, 
and if the property is not restored to his possession by the writ, he cannot recover, on 
the trial, a greater amount than theJvaluelthuB fixed, and laid in the warrant. 

8. Question Reserved. Whether, when an inadequate estimate has been placed, by the 
plaintiff, upon the property, and the verdict is for the defendant, and the value of the 
property fixed by it at a sum^eyond the jurisdiction of the justice, judgment can be ren- 
dered for the amount of the verdict. 

FBOM LAWREKCfi. 

[543] This cause was tried at the October term, 1858, before his 
honor, Judge Walker, who rendered judgment upon the verdict of the 
jury, in favor of the defendant. The plaintiff appealed. 

B. H. Rose^ for the plaintiff ; Jones, for the defendant. 

McKiNNET, J., delivered the opinion of the court. 

This was an action of replevin, for the recovery of a mule, commenced 
by Gray against Jones, before a justice, and taken by appeal to the Cir- 
cuit Court. Judgment was for the defendant, and an appeal in error 
to this court by the plaintiff. 

[544] There is no bill of exceptions, and all that we know of the factSy 
is from the statement contained in a special verdict found by the jury, 
which is as follows : 

^^We find the mule in controversy, was won from the plaintiff on a 
horse race, in the State of Alabama, by J. H. Boren, and sold to the de- 
fendant, James W. Jones ; and that the mule was worth $110, and that 
the suit was brought within ninety days. If, in the opinion of the courts 
the justice who tried the case had jurisdiction, then we find for the 
plaintiff, and assess his damages to one cent. But if, in the opinion of 
the court, the justice had no jurisdiction, then, we find for the defend- 
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ant, and assess the value of the mule at $110, and assess his damages to 
ten dollars." 

Upon this verdict, the court, rendered'judgment for the defendant, in 
the alternative, that, on failure of the plaintiff to return the mule, the 
defendant recover t^e sum of $110, the estimated value, and also the 
damages assessed for the detention. 

The ground of this judgment, it is said in the argument, was, the want 
of jurisdiction in the justice. 

We think the judgment is erroneous. If the justice had no jurisdic- 
tion to have rendered a judgment in favor of the plaintiff for more than 
fifty dollars, and, clearly, he had not, then it is obvious, that judgment 
for a large amount could not have been rendered in favor of the defend- 
ant. And the jurisdiction of the Circuit Court, on the appeal, being limited 
to the jurisdiction of the justice, no judgment could be rendered by the 
former tribunal, that might not have been rendered by the latter. In 
this view, it was error to render judgment for the value of the mule, 
above fifty dollars. 

[545] But, it is said, this was not admissible, inasmuch as the value 
had been fixed by the jury at a larger amount, and the court had no 
power to change it. The case is a novel one, in this respect. The ap- 
parent difficulty in which the case is involved, results from the erroneous 
assumption that the case was not within the justice's jurisdiction. 

The jurisdiction of the justice, it is true, was limited to $50. But 
then it was allowable for the plaintiff to fix an estimate of value upon 
the mule, at a less sum than the real value, and within the jurisdiction 
of the justice ; and he, in fact, did do so, the value being laid in the 
warrant as not exceeding $50. And by this valuation, voluntarily 
made, for the purpose of the suit, the plaintitf would have been bound. 
If the mule had not been restored to his possession by the writ, he 
could not have recovered, on the trial, a greater amount than $50. Nor 
could he, in any other subsequent suit, have recovered the difference 
between that amount and the real value of the mule ; the judgment 
would have concluded him. 

This being so, the plaintiff was clearly entitled to a recovery, no 
question being made as to his rights, upon the merits of the case. The 
jury should have been instructed, that so far as the plaintiff was con- 
cerned, and for the purpose of the determination of the particular suit, 
they could not go beyond the value of the property, as fixed by the 
plaintiff. 

The question would be one of more difficulty, if upon the merits, the 
verdict had been in favor of the defendant. It would certainly be un- 
just to preclude the defendant from recovering the fair value of the 
property, [546] by reason of the inadequate estimate placed upon it by 
the plaintiff. What the result would be in such a case ; whether, that 
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« 

no judgment whatever could be given for the value of the property, or 
for the full value, or only for the value fixed in the warrant, is an en- 
quiry that we will leave open until the question shall be properly pre- 
sented for determination. 

The judgment will be reversed, and judgment ypon the verdict will 
be rendered here in favor of the plaintiff. 



CHARLES J. NEAL v. BRYANT H. PEDEN. 

Nashville, Deoember, 1868. 

L Evidence — Declabations of the yendob. The right of a party to property bona fide. 
purchased by him, cannot be prejudiced by Btatements made by the vendor, not in his 
presence, as to the transaction ; but if the sale and purchase be unlawful and colorable, 
to hinder and delay the creditors of the vendor, the declarations of both are evidence 
against each of them. [Citing Trotter v. Watson, 6 Humph. 509.] 

1. Same — Statement of the vendor while in possession— Res oesta. If a party 
make an absolute sale, and retain possession of the property inconsistently with the 
terms of the sale, his declarations in reference to the ownership, or contract, or terma 
upon which he holds possession of the property, are admissible as a part of the ret geatiB* 

8. New trial— Illegal evidence admitted. If incompetent evidence is admitted, and 
the opposite party proves the same fact by his witness, it being admitted, does not furnish 
snificient ground for a reversal, and the granting of a new trial, since it could have done 
the party no harm. [Oited in Clark v. Rhodes, S Heisk. 206.] 

FROM GILES. 

[547] This cause was heard at the December term, 1857, before Judge 
Martin. There were verdict and judgment for the defendant. The 
plainti£E appealed. 

j7. Ward, for the plaintiff ; J. O. Walker^ for the defendant. 

Wright, J., delivered the opinion of the court. 

This is an action of replevin for a buggy. 

The plaintiff claims it as a purchaser from Ananias Pitts. The de- 
fendant is a constable, and seized it by virtue of an execution in favor 
of B. W. Mason, a creditor of Pitts, upon the ground that the alleged 
purchase, by the plaintiff, was colorable and intended to binder and de- 
lay creditors. 

'The only question that need be considered here, is as to the admissi- 
bility of certain statements of Pitts, in regard to the ownership of this 
buggy ; and what his purpose was in regard to it, as proved by James 
W. Mitchell, Laban A. Westmoreland and James M. Marks. These 
Btatements were objected to by the plaintiff as incompetent, because 
made in his absence, but were permitted to go to the jury as evidence. 

In this, we think there is no error. 

[548] It is certainly true that the right of a party to property bona 
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fidA purchased by him, cannot be prejudiced by the sayings of the ven- 
dor after the transaction, not in the presence of the purchaser. 

But upon reading this record, it is difficult to resist the conclusion, 
that the purchase of the plaintiff was an unlawful and colorable device 
between him and Pitts, to hinder and delay the creditors of the former ; 
and that the buggy really, all the while, belonged to him. If so, this 
evidence was admissible upon well settled principles. 1 Greenl. on Ev. 
sec. 111. 

But, however this may be, it is well settled, that if a party make an 
absolute sale, and retain the possession of the property, inconsistently 
with the terms of the sale, his statements in reference to the ownership^ 
or contract, or terms upon which be holds possession of the property, 
may be received as a part of the res gestce. 

In such a case, it has been held, that the possession of the property 
is a badge of fraud, which, of itself, connects him with the claimant, in 
the suspicion of a confederacy to defeat creditors. Trotter i;. Watson, 
6 Humph. 509. 

This principle applied to the present case, is decisive of it ; since it 
is plain to our mind, upon a careful reading of this record, that all of 
the statements of Pitts, as detailed by the witnesses, save one, and that 
one furnishes no reversible error, were made after he had pretended to 
have sold the buggy to the plaintiff, and while he yet had the possession 
of it. 

It is clear, the buggy was in an unfinished state, and at Lord's shop 
when the plaintiff affected to purchase [549] it. It is equally plain, 
that it was not delivered to the plaintiff at the shop, but at Arrowsmith's 
livery stable, and that this was on the day of the defendant's levy, or 
the day before ; for Marks proves it was then at the shop, and Pitts 
wished to borrow $30 to get it away ; and it was then he made to the 
witness, the statement supposed to be inadmissible ; for certainly what 
he said on his way to Nashville, with the buggy in possession, was prop- 
erly admitted. Mitchell is allowed to prove, that after he had taken the 
buggy to Nashville and sold it, he heard Pitts say, he had sold it to 
Porter for $300. As before remarked, this, if error at all, is not cause 
for a reversal, because the same fact if proved by Pitts, the plaintiff's 
witness, and its repetition with defendant's evidence could have done no 
harm. 

The other statements of Pitts, as proved by Mitchell and Westmore- 
land, were evidently made after the buggy had been finished, and while 
at the shop, and in the possession, and under the control of Pitts, and 
before its delivery to the plaintiff, and so admissible in evidence. 

We find no error in the judgment, and affirm it. 
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SARAH PITTS v. SAMUEL GILLIAM. 

Nashville, December, 1868. 

L OovTiinTANCB— Ik thb DI8CBBTION OP THE COUBT. ContinuanceB are in the discretion 
of the court below, and the action of the inferior ooart« in granting or refusing contin- 
nances, will not be reversed unless it eUarly appear that there has been a very great abu$e 
of this discretion. [Cited in Garber v. The State, 4 Coldw. 16S.] 

JL Estoppel — Acceptance of the provisions of ▲ deed. A party is e$topped from ever 
denying his liability upon a note, after the execution of a deed of tmst to seenro said 
note, and the acceptance of its provisions. Thos, if the name of a person is forged to a 
note, and the maker of the note execute a deed of trust to secure the payment of the 
same, and in a controversy as to the validity of said deed, iuch person file an answer insist- 
ing that the deed was Ixma Jtde executed, and claiming the indemnity given thereby, he 
is ever after estopped from denying his liability upon the note, and could not rely upon 
the plea of non est factum, 

FBOM OIIJ£S. 

[550] This cause was heard at the December term, 1857, Martin, J., 
presiding. There was judgment for the plaintiff. The defendant 
appealed. 

TJuymas M. JoneSy for the plaintiff in error, cited and commented 
upon the act of 1819, ch. 27, § 4; Carter v. Vaulx, 2 Swan, 641; 
Goodman v. The State, Meigs, 194; Turbeville v. Ryan, 1 Humph. 112 ; 
Boyd V. Dodson, 5 Humph. 87. 

J. C. Walker and H. Ward^ for the defendant. 

Did the court err in not continuing the case at the December term, 
1857, upon the statements of Watson and Geo. W. Pitts? It is in- 
sisted that it did not. 

Continuances of causes rest in the sound discretion of the judge 
trying the cause. And if the authority of the Court of Errors were 
often interposed to prescribe or reform the rules of the Circuit Court 
practice, the interest pt the public would not, it is believed, be gener- 
ally [551] promoted thereby. Bhea v. The State, 10 Terg, 259; 
Wyatt V. Richmond, 4 Humph. 365 ; Jarnagin v. Atkinson, 4 Id. 470 ; 
Belle w V. The State, 5 Id. 567. 

The Circuit Judges have a full view of all the circumstances which 
ought to influence them in disposing of motions for continuances, but 
it is difficult to communicate those circumstances for the inspection of 
the court above. This court will not reverse what the Circuit Court 
does in relation to a continuance, unless it cleary appears that the court 
below erred. Cornwell v. The State, Mart. & Y. 147-151. 

But if the plea of nofi est factum had been put in by the defendant, 
could it have availed her anything? It certainly could not. If her 
name had been signed to the note without authority, she had ratified it 
by accepting the deed of trust made by Ananias Pitts, the principle in 
the note, in which deed of trust the note to Wilson was described, and 
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the defendant named as one of the securities on said note. And the 
defendant in her answer, filed in the Chancery Court, and sworn to, set 
up her claim to a benefit under said deed of trusty and alleges in her 
answer, that said deed of trust was made honestly and fairly, and to 
secure the just and bona fide creditors of the said Ananias Pitts. This 
is, most assuredly, a ratification of the note by the defendant, and that 
she was bound on the same as co-security with the plaintiff. Jones v. 
Hamlet, 2 Sneed, 256: Fitzpatrick v. School Com'rs., 7 Humph. 224. 

If the note was not under seal, a parol ratification would be suffi- 
cient ; but in this case there was a written ratification, by accepting the 
deed of trust, and filing [552] and swearing to her answer in Chancery ; 
and this is sufficient, if the note was under seal. Cady v. Shepherd, 
11 Pick. 403-407; Mackay v. Bloodgood, 9 Johns. 285 ; 19 Johns. 554. 

A. M. Wilson describes the note, and shows that it is the same note 
mentioned in the deed of trust. He had but the one note against the 
«aid Ananias Pitts as principal, and the plaintiff and defendant as his 
securities, and parol evidence is competent to show that the note men- 
tioned in the deed of trust, is the same note upon which the plaintiff 
and defendant were bound as securities, etc. 7 Humph. 225, 226. 

Cabuthebs, J., deliyered the opinion of the court. 

At the April term, 1857. of the Circuit Court of Giles, Gilliam 
moTed for judgment against Sarah Pitts for $737.50, being the one-half 
of a judgment and costs for which plaintiff and defendant were liable, 
as is alleged, as the joint sureties of Ananias Pitts, on a note to A. M. 
Wilson, administrator of Hiram Young, deceased, for $1,346, due the 
12th of December, 1855. 

It appeared that the judgment had been obtained against the princi- 
pal, Ananias, and Gilliam — the said Sarah not having been sued — and 
that, in consequence of the insolvency of Ananias, the same had been 
paid by Gilliam to the sheriff of Giles, on the 25th of April, 1857, 
when it amounted to $1,458.63. The note is in these words: 

** Twelve months after date we, or either of us, [553] promise to 
pay A. M. Wilson, administrator of Hiram Young, deceased, thirteen 
hundred and forty-six dollars, for 63,000 pounds of seed cotton. 

*' Witness our hands and seals, this 12th December, 1854. 

'' A. Prrrs, [/SeoZ.] 

'*Sam'l Gilliam, [^SecU.'] 
«' Sarah .Pitts, [5caZ.] " 

A jury was empanelled to try and determine whether the defendant, 
Sarah, was joint surety with the plaintifi in said note. They found that 
she was, and judgment was entered against her for the one-half paid 
by plaintiff. She appeals, and now assigns en*ors in the proceedings 
and judgment. 

1. The court refused to continue the case at the term at which it was 

311 



553', 554 head's reports. 

tried, upon the affidavits of George Pitts and James Watson, showing- 
that the defendant was desirous to put in and rely upon a plea of non 
e8t factum in the case, and that she was not able, in consequence of sick- 
ness, to attend the court for the purpose of swearing to the same. The 
case had been continued, ^^as on affidavit of the defendant," at the 
previous term. Continuances are in the discretion of the court, and we 
would not reverse its action upon such motions, unless it clearly appeared 
to us that there had been a very great abuse of this discretion. We see 
nothing in the record to make out such a case ; but, as it turns out upon, 
the trial, such a plea would have been of no avail to her, and, conse- 
quently, she has sustained no injury, as will appear under the second 
objection taken to the action of the court. It is not controverted, of 
course, that this [554] motion against her for contribution would be 
defeated if she could rely upon and maintain such a plea. 

2/ The defendant was not allowed to introduce proof to show that 
she had not signed the note, but that her name was forged. This was- 
right, even if her plea of non est factum had been regularly filed upon 
oath. Her son, the principal in the note, had previously made a deed 
of trust for the benefit of his creditors, and, among others, this debt 
was provided for, and described as a note upon which the plaintiff and 
defendant were his sureties. In the answer of defendant to a bill 
against her and others, in relation to this deed, she referred to and 
claimed the benefit of it, and insisted that the deed was honajide^ and 
the debts secured, just. She, as one of several joint respondents, 
swore to the truth of the answer. This would unquestionably estop her 
from ever denying that she was properly bound upon the note, or that 
she and plaintiff were joint sureties upon it. If she had not accepted 
the deed it would be different. But here was an acceptance in the most 
solemn form, by a deliberate answer, in a judicial proceeding, upon 
oath. 

We have decided in another case, at the present term, that a stayer 
of execution, under circumstances that would not bind him in law, who 
has accepted a deed of trust for his security, is placed under an estop- 
pel, and cannot resist his liability, though his undertaking was utterly 
void. 

The same principle governs this case, and deprives the defendant of 
the proposed defence. 

The judgment will be affirmed. 
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ALBERT A. MASON v. LABAN A. WESTMORELAND. 

Nashville, Deoember, 1868. 

L JnSTICB OF THE PBA.GB — JURISDICTION — Ein>OR8EB AGAINST BNBOR8BR. A justice Of 

the peace has no jurisdiction to render judgment in favor of the endorsee against th& 
endorser of a promissory note, for a greater sum than |50, unless demand and notices are 
expressly waived in the endorsement. [See act of 1875, 11, S.] 

S. Jurisdiction— Appbal— Certiorari. If a justice of the peace exceeds his jurisdio- 
tion, by rendering a judgment against an endorser for more than |60, the latter must 
avail himself of it by an appeal ; or, if ignorant of the judgment, by bringing the cause up 
to the next term of the Circuit Court for a new triAl, by a petition for writs of certioraH^ 
and supertedetu. It cannot be reached by a certiorari to quath the judgment and execu- 
tion. [Citing 10 Humph. 308, 439, and see, in accord, Arnold v. Embre, Peck, 134. It ia 
cited in Starkey v. Hammer, 1 Baxt. 442.] 

FROM GILES. 

[555] At the December term, 1858, the judgment and execution 
were quashed by the court, Martin, J., presiding. The plaintiff ap* 
pealed. 

Jones & Ward^ for the plaintiff ; Walker & Brovm^ for the defend- 
ant. 

Wright, J., delivered the opinion of the court. 

One of the questions raised ii\ this record is, whether a Justice of the 
peace has jurisdiction to render judgment in favor of the endorsee' 
against the endorser of a promissory note, above the sum of fifty dol- 
lars, unless dtmand and notice are expressly waived in the endorse- 
ment? And we think he has not. 

[556] In the case of Crocket et al. v, Wright, decided by the Su- 
preme Court of this State in 1840, (2 Humph. 322), it was held, in put- 
ting a construction npon the acts of 1885, ch. 17, sees. 1 and 2, and 
1837, ch. 22, sec. 1, that the jurisdiction of a justice of the peace against 
an endorser, did not, in any case, exceed the sum of fifty dollars ; and 
that so much of the act of 1831, ch. 59, as gives that jurisdiction, is re- 
pealed. 

The jurisdiction has been since extended to five hundred dollars, 
upon endorsements of negotiable paper, where demand and notice are 
expressly waived in the endorsement. But in the case of an ordinary 
endorsement, where there is no waiver of demand and notice, there has 
been no enlargement of jurisdiction whatever. The terms, obligation, 
contract, or other evidences of debt, do not embrace it, as will be seen 
from the reasoning of the court in Mitchell v. Miller, Meigs, 510, and 
Crocket et al. v. Wright, 2 Humph. 822. 

The liability of the endorser is contingent, created not by the terma 
of the instrument, but by operation of law ; and the endorsement itself 
can furnish no evidence bf indebtedness without the aid of extrinsio 
facts. 
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But to have availedhimself of this want of jurisdiction, the defendant 
should have appealed, if he knew of the judgment within the time al- 
lowed for the appeal ; and if he did not, the fact should have been 
stated, as a legal excuse for not appealing, and the ^certiorari should 
have been for a new trial, and not to quash the judgment and execution, 
and should have been taken to the next term of the Circuit Court unless 
cogent and satisfactory reasons were shown why it was delayed almost 
a year from the rendition of the justice's judgment. [557] If this had 
been done, upon a new trial in the Circuit Court, it could, as a matter 
of evidence, have been shown that the justice had no jurisdiction. 

But having failed to do this, the judgment must be held valid upon 
its face, and not open to attack, certiorari and supersedeas^ when it 
comes up collaterally, by parol or other proof, dehors the proceeding. 
The proceedings before the justice do not show in what character the 
liability of the defendant arose, either in the warrant or the judgment ; 
and the note cannot be looked to in this collateral application, or evi- 
dence be heard to show that the recovery was upon an endorsement. 
Witt V, Russey, 10 Humph. 208; Johnson A Fenner v. Deberry, 10 
Humph. 439. 

The result is that the Circuit Judge erred in quashing the judgment 
and execution, and also in not dismissing the petition for writs of certi- 
orari and supersedeas^ and the judgment of the Circuit Court must be 
reversed. 

But the cause will be remanded, with leave to amend the petition, so 
as to make a proper case for a new trial upon the merits, if this can be 
done, by showing a valid legal excuse for not appealing, and also a 
reason for the delay in the attempt to bring the case to the Circuit 
Court. 

Judgment reversed. 



A. F. MALLETT et al. v. WILLIAM HUTCHINSON. 

Nashville, December, 1868. 

1. CoNSTABLB— Stat of bxbcutioit. a constable, by giving his receipt for the coUectioii 
of a note becomes, indiyidnaUy, the agent of the owner of said note; but this does not 
confer upon him authority to dispense with the stay of execution upon the judgment 
before the justice of the peace, so as to prevent the plaintifF from taking his execution 
immediately, if the judgment is not legally stayed. 

'%. ObBTIORARIAKDSUPBRSBDBAS — JUDGMBMTUPOWTHB DISMISSAL OF THB PSTITIOK— > 

CoDB, SBC. 8138. Prior to the adoption of the Code, it was the practice, where the writ 
of certiorari was used to quash the execution because of some matter arising subsequent 
to the judgment, to award, upon a dismissal of the petition^ a procedendo to the justice of 
the peace, to proceed to execution upon the judgment before him. This practice Is 
changed by § 8138 of the Code, and a direct judgment is to be given by the Circuit Court 
against the principal and security in the prosecution bond, for the amount of the recov- 
ery, with interest and costs. 
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FBOM MAUBT. 

At the May term, 1858, Marchbanks, J., presiding, the petitien for 
-writs of certiorari and supersedeas was dismissed, and a procedendo 
awarded to the justice. The defendant appealed. 

Jf . S. Friersouy for the plaintiff in error ; SyJces^ for the defendant 
in error. 

Wright, J., delivered the opinion of the court. 

There is no error in this judgment. ^ 

Neither Porter, the officer, nor Pillow, who gave him [569] the note 
for collection, had any authority to dispense with the stay of execution 
upon the judgment before the justice of the peace, so as to prevent 
Hutchinson, the creditor, from taking his execution immediately, if the 
judgment were not legaUy stayed. 

The powers and duties pertaining to the office of constable, are de- 
fined and regulated by law. Certainly, as an officer, he had no such 
power. And though it has been held, that by giving his receipt for the 
collection of the note, he becomes, individually, the agent of the owner, 
and is bound to take out process, and use reasonable diligence in the 
collection of the debt, yet this gives him no power to waive the right of 
the plaintiff, to have execution of his judgment. 

And it is equally plain, that Pillow, in this instance, had no such 
authority, for it is shown by the petitioners that all he was engaged to 
do, was simply to hand the note to the officer for collection, which being 
done, his agency ceased. 

It cannot be maintained, that the creditor could be estopped by these 
unauthorized acts, to which he was in no legal sense, a party. 

The case of Smith v. White, 5 Humph. 46, is unlike this. In that 
case the defendant prayed an appeal within the time prescribed by law, 
and offered to give bond, but was prevented by the justice of the peace 
who had rendered the judgment, and whose duty it was to receive the 
bond and grant the appeal, until it was too late. This, upon showing 
merits, was held to be a valid reason why he should be allowed the writ 
of certiorari^ as a substitute for the appeal, in order to have a new trial. 

[560] The Circuit Court, upon dismissing the petition, awarded a 
procedendo to the justice of the peace, to proceed to execution upon the 
judgment before him. 

This was in accordance with the practice as laid down in Kincaid v. 
Morris, 10 Yerg. 252, and followed in many cases since. 

It applied to all cases where the writ of certiorari was used, not as a 
substitute for the appeal, but to quash the execution, because of some 
matter arising subsequent to the judgment. 

This practice is now changed by sec. 3138 of the Code, and a direct 
judgment is to be given by the Circuit Court against the principals and 
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sureties, to the prosecution bond, for the amount of the recovery, witb 
interest and costs. But the bond in this case being executed before the 
Code took effect, the Circuit Court gave the right judgment. 
Judgment affirmed. 



ALEXANDER HODGE v. WLJAAS BLANTON. 

Nashville, December, 1868. 

BonNDAUT— Burying ground reserved and boundary not defined. In a sale of a 
tract of land the plaintiff made this exception, in the deed : " a small lot reserved for a 
burying ground, two poles square, around the graves where the said William Hodge and 
his grandchildren are now baried.** The deed contained no other description of the 
land reserved. Held, that the law wonld fix the boundary of the re&erved lot, by mak- 
ing the graves which were there when the conveyance was made, a common centre^ 
from which, by lines equally extended each way, an area of two poles square, is to be 
laid off. 

FROM COFFEE. 

[561] This cause was tried at the May term, 1858, Martin, J., pre- 
siding. Verdict and judgment for the defendant. The plaintiff 
appealed. 

Hickerson^ for the plaintiff ; Colyar^ for the defendant. 

MoEjnnet, J., deliyered the opinion of the court. 

This was an action of trespass quare dausum fregit. The trespass 
complained of, is the digging a grave, and interring the body of a 
negro child, the property of the defendant, within the limits of a pri- 
vate burying-ground belonging to the plaintiff, and near the graves of 
the father and other relatives of the plaintiff. 

Verdict and judgment were for the defendant, and the case is brought 
to this court by an appeal in error. 

It appears, that on the 13th of June, 1858, the plaintiff conveyed to 
the defendant a tract of land lying in Coffee county, containing up- 
wards of 400 acres. 

The deed contains certain exceptions and reservations, and especially 
the following, namely: ^'A small lot reserved [562] for a burying- 
ground, two poles square, around the grave where the said William 
Hodge and his grand-children are now buried." At the time of mak- 
ing said deed, there were but three graves at the place where the res- 
ervation was made, which lay side by side. It seems that the exact 
boundaries of the ^Hwo poles square" have never been defined by 
agreement of the parties. It further appears, that since the execution 
of the conveyance to the defendant, two other persons, relatives of the 
plaintiff, have been interred immediately south of the first three graves. 
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And within some three feet of the last grave, the negro child of the de- 
fendant was buried. 

In the legal forum, the only question that can be raised upon the 
facts of this case, is simply the question of boundary. Upon this ques- 
tion the parties differ in opinion. The plaintiff's counsel insists, that 
the lot is to be laid off, as to give two square poles, exclusive of so 
much ground ad was occupied by the three graves which had been mad^ 
prior to the conveyance ; and, on the other hand, it is insisted that the 
plaintiff is entitled to only ^^ two poles square," including said graves. 

His honor, the Circuit Judge, instructed the jury, in substance, that 
in the absence of any agreement of the parties, the law would fix the 
^boundaries of the reserved lot, by making the three graves, which were 
there when the conveyance was made, a common center, from which, 
by lines equally extended each way, an area of '' two poles square " 
was to be laid off. 

This, we think, was the proper construction of the clause of the 
-deed declaring the reservation ; and the [563] proper method of as- 
certaining the correct boundaries of the lot. In thus laying off the 
lot, all the graves of the family of the plaintiff will be included within 
its limits ; and the grave of the negro child will be excluded. 

The judgment will be affirmed. 



FOUNTAIN OWEN AND WIFE v. C. C. HANCOCK et al. 

Nashville^ December, 1868. 

X Will— OoNSTBUCTiON of. The wlU of Jacob Adams oontained the following clause - 
"Sixthly. I give to my daughter, Mary Cooper, a negro girl named Oelia, daring her life- 
time, and if she should die without any heirs bom of her body, the said negro girl and 
her increase to return to my estate, and be equally divided among the rest of my chil- 
dren." It is held, that, by. this clause, the tostator disposes of the slaves and increase, to 
his daughter for life, with remainder to his, the testator's, children, in the event she died 
without " heiri bom of her body," which means children. But upon the marriage of the 
daughter, and the birth of children, the marital right of the husband attached, and by 
operation of law, the title to the slaves passed to, and vested in, him. [Citing Petty v. 
Moore, 6 Sneed, 127, and cited in Wynne v. Wynne, 9 Heisk. 809. But the first went upon 
the ground that the whole estate was given in the fiirst instance, to be divided only in a 
contingency which never happened. 

-S. Family compromisbb. Family compromises, fairly and reasonably made, to save the 
peace of a famUy, and prevent family disputes, will be sustained by a Court of Equity. 
And if, upon a doubtful question of construction of a will and uncertainty as to the rights 
of the children, the father, children, and neighbors selected to settle their rights, join in 
consultation, and deliberately agree upon terms of compromise and settlement, which 
are reduced to writing and signed, there being no unfair advantage taken, or imposition 
practiced, a Court of Equity will not interpose and set the same aside at the instance of 
a part y who may have acted under a mistake as to his legal rights, and surrendered a 
legal advantage. 
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FROM CANNON. 

[563] This cause was tried before Chancellor Ridley, at the October 
term, 1858, who pronounced a decree for the complainants. The de- 
fendants appealed. 

[564] Jordan Stokes^ for the complainants; M» M. Brien^ J. L, 
Fare and Jo. C. Quild^ for the defendants. 

Cabuthers, J., delivered the opinion of the court. 

Richard Hancock died in Cannon county, Tennessee, the 15th of July,. 
1855, leaving a widow and three children, the complainant, Alaminta, 
and the defendants. This bill is filed for the settlement of the estate^ 
and to set aside a division of the slaves and other property made by the 
intestate and the parties, a day or two before bis death. The slaves are 
fifteen in number, and are all, together with others given to the children 
before the last division, the descendents of ^^Celia." The first ques- 
tion which arises in the case, is as to the title to her ; whether Richard 
Hancock had an estate for the life of his wife only, with remainder to- 
her children, or the entire estate. This question is only important now, 
(as the children have received the slaves, and had a division of them), 
on a question of advancement. On the marriage of Alaminta to Owen,, 
two of the oldest of Celia's children were placed in their hands as a gift, 
as they say, and they have increased considerably, and in the last divi- 
sion they accounted for them at their then present value ; upon the idea, 
that they only got the life- estate, and that they were subject to the re- 
mainder interest of all the children, when, if they got the absolute estate 
by the gift^ they would only be liable to account for their value at the 
date of the gift, as an advancement. This would make a very great 
difference [565] in the amount of their share of the fifteen slaves. 
The complainants allege that they were mistaken as to their rights, when 
they went into the recent division, and accounted for the present value 
of the slaves advanced to them, and signed the writing in relation 
thereto. They charge, that the defendants misled them, by stating that 
they had submitted to lawyers the clause of the will under which the 
title originated, and had legal advice to the effect stated, upon it ; that 
they are now informed that the true construction excludes any remainder 
in the children, but gives the absolute estate to their mother, to which 
the marital right of their father attached. This statement shows that the 
first step towards the adjustment of the rights of the parties, is to place 
a construction upon the sixth clause of the will of Jacob Adams, made 
in North Carolina, in the year 1807. It reads: "Sixthly, I give to my 
daughter, Mary Cooper, a negro girl named Celia, during her lifetime, 
and if she should die without any heirs born of her body, the said negro 
girl and her increase to return to my estate, and be equally divided 
among the rest of my children." 
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Here is a disposition of the slaves to his daughter for Hfe, and no ex:- 
press disposition over, except in one event, that she should die without 
" heirs born of her body," which, in that connection, clearly means 
children, and in that event, to go to his, the testator's other children. 
This contingency did not happen, for she died in 1853, leaving three 
children — the complainant, Alaminta, and defendants. It cannot then 
return to his estate, and the question is, where does it go, when the event 
upon which it was to go over under the will became impossible^ The 
position of defendants is, that [566] an estate by implication, the re- 
mainder, was vested in the children of the tenant for life. If that be 
so, the controversy is ended, as the division now impeached, was made 
upon that construction. This construction is, to say the least of it, 
plausible, and the question is one upon which sound legal minds might 
differ, as it seems they did in this case. 

An estate by implication can only be sustained on the principle of 
carrying the testator's intention into effect. That rule may be illustrated 
by example like these : A devise over after the death of the wife, or 
the arrival at age of a child, without expressly giving them any estate, 
would confer by necessary implication, an estate for life, or during mi- 
nority. In these, the estate is disposed of in a manner to indicate un- 
erringly, that the use was to be in the person n^med until the happening 
of a certain event ; there was no contingency. But here there is no ref- 
erence to the heirs or children, with a view to give them any distinct es- 
tate, but only to specify an uncertain event, by which the rights of 
others were to be governed. That is, if no children were bom of the 
daughter, then the bounty »hould not go to strangers to his blood, 
but return to his other children; but if she should have children, 
then the reason of limiting the estate to her life, no longer existed, and 
by making no disposition of it in that event, he clearly intended that her 
estate should be absolute and unlimited, and the property subject to all 
the ordinary rules applicable to the personal estate of married women, 
with reference to the marital rights of husbands, and the laws of distribu- 
tion. To avoid these consequences, and secure benefits to children by 
way of what is familiarly called the entailment [567] of property, there 
must be something tangible and explicit, so that persons dealing with it 
may not be entrapped. 

In the will of Armistead Moore there was a clause very similar to this^ 
which we construed at last term (5 Sneed, 127), as we now do this. 

Perhaps the only difference is, that there the estate given was general, 
dependant upon the contingency of dying without heirs of the body, 
and here it was for '^ life " in terms. Can this make any difference ia 
the construction? We think not; and so are the authorities. 2 Bro. 
Ch. 448; 2 Powel on Dev. 602; 22 Law. Lib. 321. This is contrary 
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to some of the old cases, but is now well settled. So tlie life-estate ex- 
pressly 0veD, was enlarged into a fee, upon the birth of a child. 

So our opinion is, that the Chancellor was right in holding, that upon 
the marriage of Richard Hancock, in 1809, with the widow, Mary 
Cooper, and the birth of children, he became absolute owner of the slave 
Oelia and her increase, and could dispose of them by advancement or 
otherwise, as he chose. And it must follow, that a gift to the complain- 
ants after they married, unexplained, would be an advancement, and 
only to be accounted for by them, in the distribution of his estate after 
his death, at their value when advanced. Such was the decree of the 
Chancellor, with the necessary account, upon that basis. To reach 
these results, it was necessary to make void and set aside a division of 
the property made by the parties at the instance of the father, a day or 
two before his death, and a bond signed by them all at that time, in 
which the slaves [568] given to complainants had been accounted for 
by them at their increased value. 

This raises the next and most difficult question. 

It seems that on the marriage of complainants, some twenty-five or 
thirty years before, Jenny, a child of Cella, with her child Minta, were 
placed in their hands by Richard Hancock, and were by them retained 
and claimed as their own, down to this division. That they had in- 
creased to seven ; that four of them had been sold, and the other three 
still retained. A short time before the death of the old man, a difficulty 
seems to have sprung up among the children, as to their rights in rela- 
tion to the descendants of Celia — whether they were entitled in remain- 
der, after the death of their mother in 1853, under the will of her father, 
before set forth and construed ; in which event the complainants would 
be bound to return or account for those held or disposed of b}' them, at 
their value at the end of the life-estate ; or, if there was no remainder 
then, their title by gift was good as an advancement, and they would 
only be bound to account for the value at the time received, which is 
proved to have been o^y five or six hundred dollars. 

Their father was very anxious to have the matter settled before he 
died, and that there should be no contention among his children after 
his death. Steps were taken to bring the parties together at his house, 
two or three days before his death, to settle the matter. It appears 
from the proof, that the old man was not exactly certain as to the nature 
of his title. He most generally acted and talked in relation to these 
slaves, as if they were his own, absolutely, both before and since the 
death [569] of his wife, and at other times, said they were his only for 
the life of his wife, and after that, belonged to the children. Her con- 
versations were to the same effect, and such seems to have been the case 
among the children, and it was certainly a question about which thej 
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might honestly differ, and upon which their opinions would be apt to, 
and did fluctuate. 

Four or five of the neighbors were requested to attend on the day 
designated, and make an equal division of all the slaves descended from 
Celia, including those that complainants had sold, and still held. The 
referees refused to act, until the parties agreed on some principle on 
which it was to be done. The difficulty seemed to be in reference to 
the slaves of complainants ; how they should be accounted for. If at 
the value of the two when received, th^y would be entitled to a share in 
the fifteen on hand; but if for their value at the time, they would be 
entitled to no more ; but the fifteen would go to defendants. The dis- 
satisfaction of complainants appeared to be on the ground, mainly, that 
as they had raised the slaves, the benefit of their increased number and 
value ought not inure to the brothers. The consideration, on the other 
side, was, they had enjoyed their labor and services for a long period, 
and had sold four of them, and had the advantage of the proceeds. 
The complainants, however, brought their slaves forward, and finally 
acquiesced in the arrangement by which they were to keep the slaves 
they had, and get another, named Clark ; and the fifteen remaining on 
hand, were to be equally divided between the brothers. This was about 
equal, or at least there is no complaint of it on that ground. This agree- 
ment was reported to the [570] referees, and their services were dis- 
pensed with. The old man, on being informed of what had been done, 
was rejoiced at it, and proceeded to close up all his business upon that 
basis. ' He divided out his cash notes equally, between his sons and com- 
plainants, being $3,000 each, after setting apart $1,000 for the widow. 
These were delivered over to the parties, and complainants went home 
with their notes and slaves. He also deeded his remaining lands to his 
sons, and died the next day. The fifteen slaves were not removed on 
the day of the division, but remained upon the place. No writing was 
executed upon the division. 

These facts cannot effect the question. The title was then in Han- 
cock, the father, and he sanctioned and ratified the division, and by that 
relinquished his title to the parties, respectively, before his death ; nor 
does his personal representative take exceptions, or claim any of the 
slaves as the property of the estate. It is not for the complainants to 
make objections on that ground, because they took and held possession 
of the share allotted to them, both as to slaves and notes. No right had 
descended to any of them at that time, as the owner stiU lived. But the 
possession may be regarded as passing on that day, as the parties, and 
the slaves were all present, and the fact that they were not removed be- 
fore the death, can make no difference, so far as the complainants are 
concerned. If the administrator could possibly make this questioa, 
which we do not concede, yet, certainly, they cannot. For the same, 
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and other reasons, the want of a written conveyance from the old man 
does not invalidate the agreement, [571] to prevent the passage of the 
parties under the circumstances. 

Something is said in argument about the invalidity of the consent or 
waiver of her rights by complainant, Alaminta, on account of her cov- 
erture. She had no rights to waive ; none had vested in her by the death 
of her father at that time, in the fifteen slaves, nor had she any in the 
others claimed as an advancement ; for to them the marital right of her 
husband had attached. And even after the death, the right she would 
have by descent, in personalty, would be under the husband's control, 
subject only to the wife's equitable claim to a settlement until posses- 
sion had been obtained, or the right legally disposed of by him. But in 
this case, no rights existed in any of them to the fifteen slaves, and 
none could or did pass from one of them to the other, but only from the 
owner. It does not change the nature of the transaction, that he called 
them, or others into consultation, and chose to conform his action to 
their agreement, among themselves. 

There is no doubt but that complainants, as well as defendants, acted 
upon the idea, that by the bill they were entitled to the remainder in the 
slaves, and that it was what they called entailed property. There can 
be no doubt either, but that such was honestly the opinion of all con- 
cerned, at that time. It is very likely also, that complainants would 
not have agreed to the arrangement they did, if they had not believed 
the law would compel them to do so. But there is Just as little doubt 
that equity and equality has prevailed over their strict legal right, and 
this was ardently desired by their father. He certainly had the un- 
questionable power, by gift or [572] will, to have produced precisely 
the same result, and we cannot tell but that he would have done so, if 
the parties themselves had not agreed to it, on that day. By the ar- 
rangement, the complainants have only been deprived of a legal 
advantage they possessed, and might have retained, provided the old 
man had not taken the matter into his own hands, in case they had 
refused, and carried out his desire for equality by the exercise of his 
undoubted power of disposition, by giving the fifteen slaves to his sons, 
to make them equal with his daughter in the whole of the slaves in 
question. 

On the 12th of July, 1855, when the four neighbors met, as before 
stated, for the purpose of making the division of the slaves, a writing 
was drawn up by one of them*, Joseph Clark, binding all parties to stand 
to their action in the matter, under a penalty of $8,000. 

This article was signed by all the parties, and by it they agreed that 
they should value, and equally divide into three parts, all the slaves, 
that is, the fifteen on hand, and those then held, or which had been sold 
be the complainants. As before stated, these men did not perform the 
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duty assigned them, bat the parties agreed upon the division themselves^ 
and reported to them on the second day, 13th of July, that they had 
been able to come to an agreement among themselves, and with that 
they were all satisfied, and the referees thereby relieved from the duties 
imposed upon them in tlie writing. 

Under all these circumstances, should a Court of Equity restore the 
complainants to their legal advantage, on the question of advancement, 
and interfere with the solemn agreement of the parties, by which 
€quality and [573] justice were produced? We think not. It was a 
family settlement, in which the father, the children, and their select 
neighbors joined in consultation, and deliberately agreed upon terms of 
adjustment. The complainants took the benefit of $3,000, and an addi- 
tional slave under it, and should not now be heard to complain. It was 
a doubtful question of construction upon a will, and it was not improper 
to settle it by agreement and compromise, as a case of uncertainty 
about which honest differences of opinion existed. There was no 
unfair advantage taken, or imposition practiced. If the complainants 
were mistaken as to their strict rights, it was a mistake of law on a 
question of very doubtful solution. If they acted upon their own 
judgment, or the reported opinion of others, without fraud or misrepre* 
sentation, as we think they did, they must abide by their contract and 
agreement. There is nothing in the case to move a court of conscience 
to relieve them. This view avoids the necessity of noticing many other 
questions made on argument, and sets aside the account, with the 
exceptions. 

The decree will be reversed on this ground, the adjustment of their 
rights made on the 13th of July, 1855, will stand, and the account 
taken, and the estate finally settled on that basis. 



B. J. THOMPSON V. JOSHUA JONES. 
Nashville, December, 1868. 

Dbxd — Dblivebt or. As to whether there has been a delivery of a deed, i£ a question for 
the Jory, open to parol evidence* and may be inferred from oiroamatances. The execution 
of a deed, and procuring it to be registered, is not condnsive evidence of delivery : but 
it is prima-faole evidence of the fact, and is sufficient to throw onui upon the bargainor 
of proving that he did not intend it as a flnal delivery; but it was his purpose still to hold 
it in his power, and not then to take effect. [Citing McEwen v. Troost, 1 Sneed, 191.] 

FROM FRANKLIN. 

[574] This cause was tried at the November term, 1858, Marchbanks, 
J., presiding. There were verdict and judgment for the defendant* 
The plaintiff appealed. 
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Hickerson, Estill^ and Tumey^ for the plaintiff ; Colyar^ for the de- 
fendant. 

Caruthers, J. , delivered the opinion of the court. 

This is an action of replevin, brought by Thompson to recover the 
possession of a slave named George, which he claims as hirer, for the 
year 1857, against the defendant, Jones, who sets up title in himself, 
and denies the claim of the plaintiff. The action failed, and the case is 
here by appeal in error. 

Mary Cunningham was the owner of the slave, and by a deed of gift^ 
dated the 6th of October, 1856, conveyed him to Joshua Jones, and his 
wife, Delilah. 

[5751 The main question argued is as to the delivery of the deed, and 
this is made the controlling point in the case. If there was a delivery, 
the title thereupon passed to Jones and wife, and the contract of hiring, 
made with Mrs. Cunningham, after that time, would confer no right 
upon the plaintiff, and the possession taken and retained during that 
year by the defendant, was legal and proper. 

The facts, as to the delivery, are these : 

At the request of the old lady, R. B. Roberts wrote the deed of 
gift, which she signed by making her mark, and the same was attested 
by said Roberts and Mrs. M. Shied. She th^n gave Roberts the regis- 
ter's fee, and requested him to carry the deed to the register, and get 
it registered, which was done in due foim, after probate, on the same 
day, by both witnesses, before the clerk. After this was done, and the 
proper certificates placed upon it, Roberts carried it back to her, at 
Shied' s, where she was then staying, and informed her that he, returned 
it registered ; when she requested him to give it to Mrs. Shied, which 
he did. This was some weeks, or a month after the probate and regis- 
tration. 

This is the substance of the evidence of Roberts. He does not state 
that she gave him any instructions what to do with the paper after be 
attended to the probate and registration of it ; and so he returned it to- 
her, and placed it with Mrs. Shied, as she then directed. The donees 
were not present, and lived in another county. After all this was done, 
the contract of hiring was made by Mrs. C, or Mrs. Shied, at her 
direction. 

The court, in charging the jury, makes the case [576] turn entirely 
upon the question of delivery, and instructs them very fully on the law 
on that subject, carefully observing the line of demarkation between 
the law and the facts of the case. 

It is not controverted, and is everywhere held, that delivery is nec- 
essary to a deed. 4 Kent, 454. It may be by express words, or the 
acts of the party. If the parties evince, by what is done, in any clear 
And unequivocal manner, the intention of delivering the deed, it is suf- 
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ficient. Add. on Con. 7, Delivery ia a question for the jury, open to 
parol evidence, and may be inferred from circumstances. lb., notes. 

Whether the mere execution and delivery to the register, for Vegistra- 
idon, will amount to a delivery, is a question on which there is some 
conflict. In McEwen v. Troost, 1 Sneed, 191, it was held that the 
mere " delivery to the register for registry " was not a delivery of it- 
49elf ; but if the grantor directed it to be *' recorded, or subsequently 
assented to it," that would be equivalent to actual delivery. 

The court stated to the jury the facts that were proved in this case, 
as they are above set forth, and charged that they amounted to a 
prima facie case of a valid delivery and acceptance, and would pass the 
title, unless rebutted by proof that such was not the intention. That is 
a correct statement of the law. 

The execution of the deed, and procuring its registration, would not 
be conclusive of delivery ; but it would devolve upon the other side the 
necessity of proving that she did not intend it as a final delivery, but that 
it was her purpose still to hold it in her own power, [577] and that it 
should not take effect while she lived, or only upon some condition or 
contingency. 

In this case, however, the proof shows that the gift was a settled pur- 
pose with her; that she referred to it afterwards as a binding and com- 
plete transfer of the title, with other facts, showing that she regarded 
the act as consummated and final. 

The jury very properly found, from all the facts, that the deed was 
delivered, the title of defendant complete, and the plaintiff had no 
right, under the unauthorized contract of hiring made by the agent of 
the donor, after she had divested herself of the title. 

Let the judgment be afiSrmed. 



JOHN P. HEFNER v. LEWIS METCALF. 
Nashville, December, 1868. 

TnJLVDVJ^EST COlTTEyANOBS— WHATUBANT BY THB WORDS HRfBER AND DELiLT ORBDI- 

TOB8. The words " hinder and delay" are to be taken In their legal or technical, and 
not their literal sense. The statute refers only to an Improper or illegal hindrance and 
delay; not to snch as is reasonable and fair in the exercise of the well-established right 
to prefer creditors. Hence, a conveyance made to prevent creditors from sacrificing 
the property of the debtor, by a sale; or to prevent a race of diligence among his credi- 
tors for his property, by appropriating it to preferred creditors, is not within the statute 
and is valid. [Cited in Bindskoff v. Guggenheim, 8 Goldw. 292.J 

FROM FBANKLm. 

At the July term, 1858, Marchbanks, J., rendered judgment for the 
plaintiff, on the agreed case. The defendant appealed. 
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[578] Colyar^ for the plaintiff in error ; Tumey and EstiUy for the 
defendant in error. 

Cabttthers, J., delivered the opinion of the conrt. 

A. Jordan, on the 23d of December, 1857, being largely indebted, 
and having on hands, as a merchant, a stock of goods of the value of 
upwards of $5,000, made an assignment of the same, on that day, to 
Lewis Metcalf, as trustee, for the benefit of specified creditors. The 
defendant, as a constable, held sundry executions, issued by justices of 
the peace, against Jordan; some on judgments rendered before, and 
others after the date of the deed of trust, amounting, in the aggregate, 
perhaps, to the full value of the goods. Many of these, if not all, are 
embraced in the deed ; but there is a discrimination against some or all 
of those who had sued, in case of a deficiency. The trust was to be 
closed during the next year, and the goods to be sold for cash, by Jor- 
dan, as agent of the trustee, or otherwise, for the purposes of the trust. 

Upon the validity of this deed a dispute arose between the officer and 
the trustee, and an agreed case was made up by them, under the statute 
on that subject, and submitted to the Circuit Court. The decision was 
in favor of the deed. 

The argument here, in favor of reversal, is based upon this statement 
in the case agreed : 

'^ It is agreed that the object of making said deed of trust was to 
prevent such of his creditors, who were about to sue, or might sue said 
Jordan, from sacrificing [579] his goods, by sale, when he desired that 
his goods should not be left to a race of diligence among or between his 
creditors ; but he desired that he should have the opportunity, through 
his trustee, of selling the goods, as provided in said deed, and of dis- 
tributing the funds rateably, as therein provided." 

There is nothing in the deed itself, no defect in its provisions upon its 
face, which are assailed in the argument. As no question is made upon 
that, its provisions need not be noticed. There is no doubt about the 
debts set forth being real, or that there is an excess of property, or any 
other of the common badges of fraud, palpable in the deed. 

But the objects and purposes of it, as admitted in the agreement, are 
the grounds of attack. It is insisted, that to make an assignment to 
prevent the " sacrificing of his goods by sale," to be made by his cred- 
itors, or to protect them from a " race of diligence among his creditors/' 
is equivalent to the words of the statute of frauds, ^* made to hinder and 
delay creditors." We are referred to Burrell on Assignments, 391, and 
some reported cases cited by him in a note, to sustain this position. 
The statutes of frauds of the different States, as well as their insolvent 
laws, are so dissimilar in their provisions that we are not able to deter- 
mine what weight should be given to their decisions on thtose subjects iik 
a controversy under our laws. 
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The words '* hinder and delay ." are to be taken in their legal or tech- 
nical, and not their literal sense, or no deed could stand where all the 
creditors were not provided for. If this were otherwise, the tight to pre- 
fer one creditor to another, where a debtor cannot [580] pay all, would 
be defeated. But ^' a debtor may prefer one creditor, and secure his 
debt, though others may suffer loss." 8 Yerg, 134. He may, at any 
time before a lien has been obtained upon his property by judgment in 
court or levy, appropriate it by bona fide sale or assignment to the pay- 
ment or sec urity of other creditors. This will not fail, because a rea" 
sonable '^ delay " is taken to sell and apply. He may thus interpose 
obstacles in the way of others, that is, ^^ hinder" them, as well as 
'* delay them." Xbe statute only refers to an improper or illegal hin- 
derance or delay — not such as is reasonable and fair in the exercise of 
the well established right to prefer creditors. 

If it appeared from his own acknowledgment, or otherwise, that his 
object was to defeat certain creditors entirely, in the collection of their 
debts, though in suit, by the assignment of all his property for the pay- 
ment of other creditors, what would that be more than what is implied 
in all assignments. That is the object always where all cannot be paid. 
There is no other reason for allowing him to elect who he will pay — 
that is the essence and reason of the rule. If he had said, then, that his 
object was to defeat one set of creditors entirely, by applying all his 
property to others, it would not have made it fraudulent, much less to 
prevent the latter from " sacrificing his property." If his purpose was 
to prevent a "race of diligence among his creditora " at law for his 
property, by appropriating it to preferred creditors, this would not be 
fraudulent, because it was just what he had a right to do. The rule 
contended for would compel him to surrender this long-established right 
to choose among his creditors, [581] where some had sued and others 
not. It would not be controverted that a debtor might, at any time 
before a judgment and levy, except where the judgment would create a 
lien, confess a judgment to another and surrender his property in sat- 
isfaction, so as to defeat the first suit. An assignment to pay debts is 
of equal force, and, where there is no fraud, will defeat those who have 
been more vigilant in suing. 

The suing creditors are striving, in a legal way, to make their debts 
to the exclusion of others, and have no right to complain if they are 
superseded by another legal mode of obtaining satisfaction — outrun, 
in the "race of diligence," by a different road. It is only a fair con- 
test between creditors, by different legal means, to secure themselves. 
Perhaps a pro rata distribution of the property would be the most 
equitable; but that is not our system, and other rules must prevail. 
Here the contest between the two sets of creditors is, which shall have 
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all to the exclusion of the others ; not for equitable distribution. They 
are equally meritorious, and the strongest legal right must prevail. 

The judgment of the Circuit Court upon the agreed case was right, 
and will be affirmed. 



SEWANEE MINING CO. v. JOHN McMAHON. 

Nashville, December, 1868. 

Pbikcxfaland Agbkt—Eyidencb— Declarations of the ageitt. The acts and de- 
clarations of an agent, during the continuance of the agency, is the lawful prosecution' 
of the business of the principal, respecting the matter in litigation, are admissible in. 
evidence to bind the principal. [Cited in McLean v. The State, 8 Heisk. 233.] 

FROM 6RUMBT. 

[582] This cause was heard at the September term, 1858, March- 
banks, J., presiding. There were verdict, and judgment for the plaint- 
iff. The defendant appealed. 

R. J, Meigs J for the plaintiff in error ; A. S. Colyar^ for the defend- 
ant in error. 

Wright, J., delivered the opinion of the court. 

There is no error in this judgment. 

Backus was the general agent of this company in the construction of 
its.road, and the transaction of its business ; and what he done or said, 
during the continuance of that agency, in the lawful prosecution of the 
business of the company, respecting the subject matter of this suit, was 
admissible in evidence to bind the company. Indeed, there can be no 
other way of reaching a corporation, save through the acts and declara- 
tions of its agents. 1 Grreenl. on Ev. sees. 113 and 114. 

It is next assigned for error, that the Circuit Court permitted the evi- 
dence of James Ryon and E. L. Best to go to the jury, they being al- 
leged to be incompetent as witnesses. No grounds are set forth in the 
brief, showing us how they are incompetent ; and we have been unable 
to find any reason for excluding their testimony. Ryon appears to 
have been the agent of this company to borrow of the plaintiff the money 
for which the suit was brought. 1 Greenl. on Ev. sec. 416. 

Judgment affirmed. 
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OEORGE P. GASSAWAY et ah 'v. SAMUEL H0PB3NS et al. 

Nashville. Deoexnber, 1868. 

1. Do WEB— In sulves— Law of Kentucky. By the law of Kentucky, Blaves are placed, 
as to the widow's dower, upon the same .footing as realty ; and she is entitled to one- 
third of the slaves during her life, with remainder to the heirs at law of the deceased 
husband. 

S. Same — Same -> Same— Forfeiture of by removal. If the second husband of a 
widow endowed of slaves belonging to the estate of her previous husband, remove the 
slaves beyond the limits of Kentucky, he forfeits his right to them ; and the remainder- 
man may possess and enjoy all the estate which such husband holdeth in right of his 
widow's dower, for and during the life of said husband. This forfeiture does not accrue 
upon a sale by the husband in the State, nor upon the removal of the slaves, by the pur- 
chaser, from the State. 

Z, Statute of Limitations — By what law regulated. Each State has the right to set- 
tle the time within which suits must be brought, or may be litigated in its own courts. 
Hence, the law of the State where a suit is instituted, without regard to where the cause 
of action originated, governs, as to defences upon prescription, or limitation of actions. 

4. Same— When IT BEGINS to run against a title in remainder to slaves held as 
dower under the law of Kentucky. Though the husband may forfeit his interest 
in slaves of which his wife is endowed by the law of Kentucky, the wife may reclaim 
such interest if she survive her husband. The remaindermaa, however, is not bound to 
urge the forfeiture, and in that event, time will not commence to run, to the prejudice of 
his right, until the life-estate terminates. 

FROM LINCOLN. 

[584] This cause was heard at the August term, 1858, before Chan- 
cellor Ridley, who pronounced a decree for the defendants. The com- 
plainants appealed. * 

John M, Bright, for the complainants, said : 

1. The forfeiture applies only to the slaves '* he holds." See 1 Mon. 
and Harl. Ky. Dig. 518, sec. 5 ; Gales' Heirs y. Miller, citing 8 Mon. 
417 ; hence, if he had previously removed and sold one, it would not 
apply to him. 

2. The slaves that may have been sold before the act of forfeiture, are 
not forfeited and lost to the purchaser ; consequently, the remainderman 
would have no right of action until the termination of the life-estate. 
See same Dig. p. 518, sec. 6 ; citing 8 Mon. 419. 

3. The purchaser of slaves held in dower, may remove them out of 
the State, and not incur a forfeiture of either slaves removed, or those 
retained by him in the State. Hence, complainants had no right to 
sue defendants, even though the slave was sold out of the State. Same 
Dig. p. 518, sec. 7; citing same, p. 420. 

4. The statute of forfeiture " applies only to the widow and her hus- 
band." Hence, the defendants cannot [585] interpose the act of for- 
feiture as a defence, which has no reference to him, only to give him 
the full benefit of the life-estate, and it is all it gives, and it is no 
ground of complaint. Same^Dig. p. 518, sec. 8; citing same, 420. 

829 



585-587 head's beports. 

Then in any and every respect of the case, I insist that the complain- 
ants are entitled to a decree for the slaves. ^ 

Kercheval, for the defendants, argued : 

As to the statute of limitations : 

1st. By the act of 1798, sec. 28, of the Kentucky statute, negroea 
are taken and adjudged to be real estate, and descend to the wives and 
widows, as real estate descends. See Vol. 2d of Ky. Stat., p. 1476, 
sec. 28. 

2. By the act of 1796, sec. 2, p. 562-3, vol. 1, same shall descend 
to a man's children if he have any. 

3. By the act of 1797, sec. 28, vol., p. 660, the wife is entitled to the 
nse of one-third of the negroes of her intestate husband, for her life. 

Then it is clear, upon the death of an intestate father and husband, 
' the legal title to his slaves descends to his children ,with the wife's right 
to the use of one-third of them during her life. 

4. By the act of 1797, sec. 25, p. 1545, vol. 2, if any widow shall re- 
move, or voluntarily permit to be removed out of the commonwealth, 
any dower slaves, [586] without the consent of those in remainder^ 
such widow shall forfeit such slaves to those in reversion. 

And by 26th section of the last act, page 1545, if such widow should 
marry, and her husband should remove, or voluntarily permit to be re- 
moved, such slaves, he shall forfeit his interest in them, and it shall be 
lawful for those in reversion, '^ to enter into and possess and enjoy, ail 
the estate he has in and to such slaves." This is so, whether the re- 
maindermen are minors or not. See Gales' heirs v. Miller, 3 Mon. 418. 

5. All the right which a widow acquires to any of the slaves of her in- 
testate husband, is a use during her life ; and upon her second mar- 
riage, all that right is vested in her second husband. See the case of 
Hawkins v. Craig and Wife, 6 Munf . 256, and Hykes and Wife v. White, 
7 J. J. Marsh. 134. These cases are referred to on pp. 1777-8, and 
note, in the Kentucky statutes. 

Then upon the voluntary removal of such slaves, the right he has is 
forfeited, the reversioners have a right to enter upon and possess said 
right. 3 Mon. 418. 

But we have seen that the children have the legal estate in the slaves, 
and the mother and wife, and her second husband, only have the use of 
such slaves during the life of the widow, then, upon the voluntary re- 
moval of such slaves, the reversioner, has not only the legal title, but he 
has also the right to enter into the possession of such slaves, and his 
title thereby becomes absolute and complete. 

And if then there is any adverse holding to their title, the statute 
would begin to run, and he or they [587] would have a right of action. 
See Stevens v. Boftiar, 9 Humph. 550 ; Price and Wife v. Smith, decided 
by this court term before the last, at Nashville. 
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And having begun to run, it will continue, whether the remaindermen 
are minors or not. The complainants were all in esse^ and were un- 
married, when Lucy was removed, if at all, and said negro has been 
held adversely for forty years. 

6. But it is contended for the complainants that this life-estate, or use 
in dower slaves, may be sold in Kentucky, and by the purchaser removed 
beyond the State without working a forfeiture of that dower interest. 

For argument sake, grant this : Yet, if the husband of a doweress 
remove said slaves, or voluntarily permit it to be done, the dower inter- 
est is forfeited. See Hon. and Harlan's Dig. of Ky., p. 518, sec. 5. 

7. That the husband himself removed said slave, see the deposition 
of George Galloway, taken in February, 1858, in which he says: "I 
know my brother took said Lucy, as the agent of Gassaway, out of 
Kentucky," etc. 

8. But it is said by complainants here, in argument, that by the de- 
cisions in Kentucky upon their statutes, the reversioner is not bound to 
sue to save the statute of limitations, until the termination of the life- 
estate ; if so, this is at war with all principle upon this subject ; for it 
is believed to be a universally received opinion, that whenever there is 
a cause of action, and the statute of limitations has any application to 
the subject, it will begin to run, in all cases, from the time said cause of 
action accrued, except in the cases reserved in the statute. 

[588] But be the Kentucky decisions what they may, they have no 
application to this case in this State. Because the statute of limitationa 
does not affect the right to the property, but the remedy to recover. 

And not the law of the place where the contract was made, or the 
right of action accrued, but the law of the forum, or where that right 
of action is attempted to be enforced, is to govern in determining any 
particular case. 

This principle is so well established, that I deem it unnecessary to 
trouble the court with any authority upon this question. And upon 
both points, the complainants bill ought to be dismissed. 

Caruthkrs, J., delivered the opinion of the court. 

David Lessenberry died in Kentucky, in 1818 or 1819, leaving Lora- 
nia, his widow, and the complainants, his children and heirs. Shortly 
thereafter the widow intermarried with one Benjamin Gassaway. At 
the May term, 1820, of the County Court of Barren county, commis- 
sioners were appointed to lay off and allot to the said Lorania, her 
dower in the slaves of her deceased husband. 

They allotted to her two of the slaves, one named Allen and the other 
Lucy, on the 21st of August, 1820, and the same went into the posses- 
sion of the said Lorania and her second husband. After remaining 
with them a year or two, it is charged that the said Lucy was sold to a 
man named Galloway, and by him removed [589] from the State and 
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sold to the defendant) Hopkins, >' some twenty-five or thirty years a^o.'* 
One of the children of Lucy, named Keziah, was sold by Hopkins to 
one Leatherwood, the other defendant. Lorania and her husband both 
-died in 1854, and this bill was ftled in March, 1855. 

The complainants claim the slaves upon the ground that, by the laws 
of Kentucky, their mother only had a life-estate, and they a vested 
remainder. 

The defendants assume two grounds of defence. 

1. That the slave Lucy, owned by defendant, Hopkins, was not the 
«ame that was assigned to the said Lorania, as dower, in her husband's 
•estate. This is a question of identity, which must be decided by the 
proof. Hopkins admits that he bought a girl by that name, in 1820, not 
from Gallaway, but Isaac N. Bonds. He says she was then about four- 
teen years old, and had no children ; but she died in 1853, leaving ten 
ohildren, now in his possession, except the one sold to Leatherwood. 

John S. Barlow, an old citizen of Barren county,, proves, that when 
he was a young man, he went with Galloway, with some five negroes 
ior sale, to Alabama, and that one of them was named Lucy, then 
about fourteen or fifteen years old, as well as he can recollect; he 
thinks that was her name, and he judges of her age from her appear- 
ance. This girl, he says, Galloway sold to a man by the name of 
Bond, or Bonds, living some seven or eight miles from Huntsville, Ala- 
bama. Hopkins says, in his answer, that he bought his girl, Lucy, 
irom Isaac Bonds, Madison county, Alabama, in the year 1820, to the 
best of his reeollection. He [590] says he took no biU of sale, and 
•does not give the time of the year. Barlow says it was in February, or 
March, 1820, as he thinks, but it may have been 1821. Neither Hop- 
Idns nor Barlow seem to be certain as to the year. Here is a striking 
coincidence as to the name of the slave, her age, and the name of the 
person to whom Galloway sold, and from whom Hopkins bought, and 
the residence of the purchaser. And this shows, also, that the girl 
Lucy, owned by Bonds, was brought from Kentucky by Galloway, and 
it does not appear that Bonds owned any other girl slave of that name ; 
that is, there is no proof on that subject. 

Samuel Everett proves that the girl, Lucy, was allotted as a dower, 
rand that a short time after, she was missing, and he has not seen her 
vsince, and was informed she was sold. 

It is proved by James Dodd, that Joseph Galloway bought, or had a 
;girl upwards of twenty-five or thirty years ago, and took her off for 
sale, and that he never knew him to have but the one. He also states 
what Galloway told him about buying this girl from Gassaway, and the 
-dispute between him and his brothers in relation to the title, and what 
he said about it ; but that cannot be looked to, because it is hearsay^ 
4ind was objected to. 
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The deposition of Greorge Galloway puts the fact beyond dispute. 

One witness for defendant proves that he, defendant, owned Lucy 
in 1818. This is evidently a mistake as to date, for the defendant, in 
his answer, does not pretend that he bought her from Bonds eai*lier than 
1820. 

[591] There are some difficulties as to dates in the proof of Barlow, 
and other witnesses ; but upon a full examination of all the evidence, 
there is not the least doubt left upon the mind as to the identification of 
the slave Lucy. This was not the difficulty with the Chancellor, as he 
expressly placed his decree against complainants upon the statute of 
limitations. 

2. The defendants' solicitor contends that the right of action accrued 
to the complainants in 1820, when the slave was sold by the widow, or 
her second husband, and removed from the State. It is not contro- 
verted that the law of Kentucky, as adopted from^her mother State, 
Virginia, is, that slaves are put upon the same footing as realty as to the 
widow's dower. Act of 1797, 2 Dig. L. K., 1545. That is, she is en- 
titled to one-third of the slaves, but for life only, with remainder to the 
heirs at law of the deceased husband. It is also conceded in the argu- 
ment, that, unless sanctioned by the heirs, a removal of them from the 
Commonwealth is a forfeiture of the life-estate. Sees. 25, 26. The 
defence on this point is, that, at the date of the sale by Gassaway to 
Galloway, and removal of the slave from the State by the latter, in 1820, 
a right of action accrued to the complainants, as remaindermen, and, 
consequently, their right has been long since barred. That would, un- 
questionably, be so if there was nothing else in the case but that which 
is assumed in the proposition. 

There is no question better settled than the law of the State where A 
suit is brought, no matter where the cause of action may have origi- 
nated, must [592] govern as to defences upon .prescription or limitation 
of actions. Story on Con. Laws, sees. 576, 577. 

Every nation or State must have the right to settle the time within 
which suits must be brought or may be litigated in its own courts. Id. 
578. 

The time for the bar, then, in this case, is that which is fixed by the 
limitation acts of Tennessee. The suit was instituted in proper time 
after the death of the widow — less than three years. 'If the life-estate 
had not been forfeited, there would be no question but that the statute 
would only begin to run from the termination of the life-estate, at her 
death, for their right to sue then first accrued. But the defendant 
takes his stand here, and contends that the time of the forfeiture is the 
period at which the action accrued. The provision in the 26th section 
of the Kentucky act is, that " in such cases " — that is, where the hus- 
band removes, or permits to be removed, out of the State such slaves — 
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*' it shall be lawful for him, or her, in reversion to enter into, possess, and 
enjoy all the estate which such husband holdeth in right of his wife's dow- 
•er, for and during the life of said husband." ^This applies, of course, to a 
case where a second husband removes, or causes to be removed, the 
dower slaves out of the State ; and that is the case we have. If the re- 
maindermen had asserted their right, then, and the mother had outlived 
her husband, she might have regained the slaves, and enjoyed them for 
the remainder of her life. But both are dead in this case, and that is 
not important. As to the effect of this statute in relation to the point 
in question, that is, when the right to sue accrued, we must look to the 
laws of Kentucky, as established by [593] the construction of their 
courts upon their own statute, upon a principle of comity, well settled, 
3S international law. This must furnish the rule for our courts, in a 
case coming from Kentucky. Our acts of limitation must be applied, 
but as to the inception and character of the right, we are to look to the 
laws of that State. Upon this distinction the case must turn. 

In Gales' heirs v. Miller, 3 Mon. 418, it was decided by the Supreme 
Court of Kentucky, as early as 1826, that the forfeiture did not occur 
upon a sale by a second husband, in the State, nor in case of removal 
of the slave by the purchaser from the State, confining the act to the 
case of removal of the property by the husband or wife beyond the 
State. 1 Mon. & Har. Dig. 518. So, according to that case, the 
complainants had no action until the death of their mother. There is 
some question made in the proof and argument as to whether Galloway 
purchased the negro from the husband, and took her to Alabama as his 
own, or acted only as agent. But if the latter be the character in 
which he acted, the case falls within the act, and a right to sue accrued 
to the reversioners at that time. But we find in further construction of 
their act in such a case as that, the Kentucky courts have held, that 
though the tenant for life may forfeit his right, the remainderman is not 
bound to urge the forfeiture, and time wiU not commence to run to the 
prejudice of his right until the life-estate terminates." Same Dig. 250, 
sec. 27, citing King v. Minis, 7 Dana, 273 ; Tom Davis v. Tingle, 8 B. 
Mon. These cases have not been furnished, but we suppose the princi- 
ple to be correctly extracted in the Digest. Then, in neither aspect, 
would [594] the forbearance affect the right of the complainants to 
recover in this suit. 

We are brought then, irresistibly, to the conclusion that the statute of 
limitation is not in the way of a recovery by complainants. 

The decree will be reversed, and a decree here against the defendants 
for the slaves. 
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HAZEL FRY, Administrator, etc., v. JAMES TAYLOR et al. 

Nashville, DeoGxnber, 1868. 

If ILL —Issue of dstisavit yel noit— Effect of jlffibmancb, in the supreme coubTp 
BT AGREEMEirT. A Boit Xo tost the validity of a will Ib a proceeding in remt and binding 
npon all the parties in interest, whether parties to the issue or not. And this is so, if 
there is an affirmance of the judgment of the court below, by the Sapreme Court, upon 

sr- the agreement of the parties to the issue, provided said agreement is not fraudulent. 

FROM FRANKLIK. 

■ 

This cause was heard at the November term, 1858, before Chancellor 
Itidley, who pronounced a decree for the defendants. The complainant 
4ippealed. 

Hickerson and Colyar, for the complainant ; E. A. Keeble and Estill^ 
for the defendants. 

[595] Peter Turney^ for the defendants, said : 

A judgment, decree, or verdict, is allowed to operate as evidence 
gainst strangers to the original suit, when the proceeding is, as it is 
technically called, in rem, as upon marriages, matters testamentary, etc. 
1 Stark, on Ev. top page, 227, 228. 

A suit to establish the validity of the will, is a proceeding in rem; all 
persons interested, for or against the will, have a right to be made par- 
ties, and the judgment binds all persons, whether parties to the record 
or not. Fatton v. Allison, 7 Humph. 320. 

There is nothing that requires so little solemnity, said Lord Hard- 
wicke, as the making of a will of personal estate, according to ecclesias* 
tical law, for there is scarcely any paper writing which they will not ad- 
mit as such. It may be considered as a settled point, that the form of 
a paper does not affect its title to probate ; provided it is the intention 
of the deceased that it should operate after his death; thus a deed 
poll, or an indenture, a deed of gift, a bond, a marriage settlement, let- 
ters, drafts on bankers, etc., etc., have been held to be testamentary 
papers. 1 Williams on Ezrs. 8 Am. ed. p. 85, 86 ; McLean v. McLean, 
^ Humph. 452. 

The true principle to be deduced from the authorities appears to be, 
that if there is proof, either in the paper itself, or from clear evidence, 
de7ior9 — 

1. That it was the intention of the writer of the paper to convey the 
l)enefit by the instrument, which would be conveyed by it, if considered 
its a will : « 

2. That death was the event that was to give [596] effect to it, then 
whatever be its form, it may be admitted to probate as testamentary. 1 
Williams on Exrs. 86. 

If the instrument be equivocal or silent, it may be proved by extrin- 
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sic circumstances, to have been intended to operate as a testamentary 
disposition. 

A paper of a date prior to a will with a revocatory clause, may be ad- 
mitted to probate, provided the coui*t be satisfied that it was not the in- 
tention of the testator to revoke that particular legacy or benefit ; thus- 
when there was a letter to the executors, directing the pa3^ment of a. 
legacy, and a clause of revocation in a subsequent will, it was held,. that 
the legacy was not revoked by a general revocatory clause. So in 
Gladstone v. Tempest, checks written in 1838, by the deceased, on his 
banker, but not intended to take effect until after his death, were pro- 
nounced for as part of the testamentary disposition of the deceased, 
notwithstanding he had in 1834, formally executed a will disposing of 
the whole of his property, and containing a full clause of revocation. 1 
.Williams onExrs. 182, 133. 

Caruthers, J., delivered the opinion of the court. 

James Taylor, Sr., made his will, and died in Franklin county, in 
1839, in which he gave to his daughter, Polly, complainant's intestate, 
and her sisters Elizabeth and Patsy, and his son, Alden, after giving 
his wife what he had received by her at marriage, most of his personal 
estate, except the slaves and some real estate, [597] which he had at- 
tempted to dispose of by deeds, to other children. The balance, after 
settling up the estate, is now in the hands of defendant, Wm. Taylor^ 
acting executor. The portion of th^ same to which complainant's intes- 
tate is entitled, is found to be about $103, by the report and decree. 
The complainant claims a much larger amount, and has appealed to thi» 
court from the decree. 

The questions made arise upon this state of facts : 

1. On the 23d of October, 1834, the testator, James Taylor, Sr., 
made a deed of gift to his son James, of five slaves. 

2. A deed of gift was made to Samuel Taylor at the same time, for 
other slaves. 

3. On the 2d of March, 1838, he made a gift, but in the form of a bill 
of sale, of sundry slaves, to his son William. 

4. On the same day, he made a deed for a tract of land, to his son 
Alden. 

The three last deeds were signed and witnessed, but retained in his 
own possession, without delivery, until his death, and after that were 
proved and registered. 

In a contest for the property, it was decided that they were invalid aa 
deeds, for want of delivery, and conferred no title upon the parties in. 
that character. 2 Humph. 597. 

At the March term, 1842, of the County Court of Franklin county, 
Wm. Taylor, as kcting executor of James] Taylor, Sr., deceased, pre- 
sented for probate as parts of the wiU of his testator, the said three 
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papers. This was opposed by Martha Taylor and Elizabeth [698] 
Do we, two of the daughters of said James, Sr., deceased. And an is- 
sue of devisavU vel non^ was regularly made up in the Circuit Court of 
Franklin, upon said papers. ' 

At the March term, 1843, the issue was tried, and the papers estab- 
lished as parts of the will of said James Taylor, Sr., deceased. From 
this judgment there was an appeal to the Supreme Court. 

At the December term, 1845, of the Supreme Court, the judgment 
was affirmed by agreement of the parties, and the judgment of affirm- 
ance regularly entered. 

So the case rested until the filing of this bill^ln November, 1856, by 
the complainant, a citizen of the State of Missouri, under a recent ap- 
pointment by the County Court of Franklin, as administrator of Polly 
<Jaln, deceased. The complainant states that the said Polly died in 
Boane county, in 1840, leaving only one child named Pelina, with 
whom he has since intermarried. He claims one full share of the es- 
tate, not only that embraced in the will of James Taylor, Sr., but that 
which he attempted to dispose of by the said three papers, in the form 
of deeds, but set up as before stated, as testamentary. He insists that 
he is not bound by the judgment of the court in favor of the plaintiff, 
in the issue and verdict of the jury upon said papers. 

There can be no tfontroversy now, but that the proceeding to prove a 
will in solemn form, is, in rem^ and is binding upon all others, as well 
as the parties to the issue. Patton v. Allison, 7 Humph. 820. That 
being so, we are relieved from the consideration of the perplexing 
questions presented in the argument, as to the true character of these 
papers. Whether they are [699] testamentary or not, is a question 
not now open for inquiry, having been once closed by the proper au- 
thorities, or judicial determination. 

But it is contended that none but the parties on record are bound by 
the adjudication in that case, because the final judgment of affirmanee 
in the Supreme Court was by agreement of the parties, and not the de- 
termination of the court. 

We are referred to no authority recognizing this distinction, and we 
<;annot see its force. If the agreement were fraudulent, as is intimated 
in the bill, that might be a different case. But there is no ground for 
this imputation. We are authorized to believe that the contestants 
despairing of being able to reverse the judgment of the Circuit Court, 
concluded to make no further resistance, and agreed to an affirmance. 
This is often the case, and should be, more frequently, where attorneys 
can find no ground to base a plausible argument upon, for a reversal. 
One main reason for the conclusive character of the judgment in these 
cases, is, that all the parties interested have a right to become parties^ 
and failing to do so, they are equally bound by the decision. 
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It is not for those who stand off, and keep clear of the dangers of 
the contest, to complain that the battle was not fought hard, or long- 
enough, or that the surrender was premature. The final judgment is in 
conformity with that of the Circuit Courf, and is presumed to be cor- 
rect. But whether it is or not, it ended the controversy in favor of the 
papers as testamentary, and is conclusive upon all the world. 

Again, the appeal did not abrogate, but only suspended the judgment 
of the Circuit Court. 10 Humph. [600] 322. A dismissal of the ap- 
peal would have left the judgment in full force ; an affirmance, even by 
consent, could not do less. 

There is no doubt that the old man considered that he was making & 
valid disposition of his property to his sons, by said papers, and that 
the only effect upon the title, of withholding the possession until his 
death, would be to postpone their right until that time, and ^* keep the 
staff in his own hand while he lived," as he expressed it. But still, it 
is true, he considered the papers deeds, and not wills, or parts of hia 
will. Yet the form is nothing, if, in substance, the papers are testa- 
mentary in their nature ; that is, if it appears clear that it was the inten- 
tion of the deceased, that the instruments could operate to convey the 
property, not before, but after his death. 1 Williams on Ex. 85. The 
case of Walls' Administrator v. Ward, 2 Swan, 650, does not contra- 
vene this principle. There a deed of gift made perfect by delivery, waa 
executed and registered, for the slaves^and a life-estate reserved. A 
vested remainder, a present interest, passed to the donee. If the deed 
had not been delivered, no title would have vested, and then it would 
have been analogous to this case. But as before stated, all these ques- 
tions are closed by the probate in solemn form, and are now beyond our 
reach. 

The Chancellor's decree will be affirmed. 



MARY TOWLES v. JOHN W. TOWLES et al. 

Nashville, December, 1868. 

ADMiiasTRATiON— Debt dub from an hbis— AssiomfSNT of interest. If an heir of 
an estate Is indebted to the deceased in a sum which cannot otherwise be made, the 
administrator, by proper proceedings, may subject the interest of such heir in the real 
estate, to payment of said indebtedness. But if said heir has bona fide tranisfOrred his 
interest in the estate to an innocent party, the debt not being a lien npon such interestt 
it cannot be subjected to the satisfaction of said indebtedness. [Ace. BCann v. Mann, 
April, 1873, at Jackson, cited in 4 Southern Law Rey. 718. But see Fay v. Reagan, 3 8aeed» 
200; Johnson v. Hoyle, 3 Head, 56; James v. Woodruff, 10 Paige, 646; Snyder v. War- 
basse, 8 Stockt. Ch. 474; Willis v. Greenville, 29 Beav. 876.] 

d88 



TOWLBS V. TOWLBS. 601-603 

« 

FBOU WABREX. 

[601] This cause was heard at the September term, 1858, before 
Chancellor Ridley. The defendants appealed. 

J?, jr. Meigs, for the complainant ; F. B. Fogg, for the defendants. 

Caruthers, J., delivered the opinion of the court. 

Oliver Towles died intestate, on the 8th of March, 1856, leaving the 
complainant his widow, and no children. His estate consisted of four 
or five slaves, an inconsiderable personal estate besides, and a valuable 
tract of land near McMinnville, in Warren county, Tennessee. The 
personal estate, exclusive of the slaves, will fall short of paying the 
debts by a large amount — enough to take the proceeds of most of the 
slaves — and a petition is now pending by the administrator, John W., 
[602] to sell them for that purpose. So it is doubtful whether any- 
thing will be left of the personal estate for the widow, after settling up 
the debts. There are six heirs at law of the said Oliver, deceased, 
among whom is James Towles, who is entitled to one-sixth of the real 
estate. That has been sold in the Chancery Court at McMinnville, and 
the proceeds, amounting to $1,000, are now in the hands of the clerk 
and master. 

James Towles is a debtor to the estate to the extent of about $300, 
for which there is a judgment in favor of the administrator, on the 9th 
of June, 1857, which cannot be collected, as he is insolvent, and the 
execution returned no property found, the 27th of June, 1857. Now, 
this petition was filed the 2dd of March, 1857, by the widow, in the 
proceeding in the Chancery Court at McMinnville, for the sale of the 
land, in which she is a party, for the purpose of compelling the applica- 
tion of so much of the one-sixth of the land proceeds to which James 
is entitled, as heir to his brother, to the discharge of the said debt 
against him. The administrator, in his answer, concurs in the prayer 
of the petition, if it can be legally granted. 

The difiSculty presented is, that soon after the death of his brother, 
and before any proceeding was instituted to collect said debt, or sell the 
land, viz., the 17th of April, 1856, James sold and conveyed all his 
interest in the land to Arthur Towles and P. G. Swinney, for $773. At 
least, that is the consideration expressed in the deed, which was 
registered in Warren county, on the day of its execution, the 17th of 
April, 1856. 

These purchasers were not parties to the proceeding [603] for the 
sale of the land for partition, but came in by petition after the applica- 
tion of Mary Towles for the appropriation of the fund before stated, 
and by their said petition, and their answer to hers, set^ up their right 
and title to all the interest of James, in the fund, by virtue of their pur- 
chase and deed from him. 
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It is a little remarkable that they do not state what or how they paid 
James for his hasty conveyt^nce made so soon after his brother's death, 
but content themselves with barely referring to the consideration stated 
in the deed, without showing that it was for money paid, a subsisting in- 
debtedness, upon credit, or for other property. But it may be answered, 
that as there were no charges against them in her petition, that they 
were not called upon to answer as to that matter, but it was enough to 
exhibit and stand upon their deed. This is so, but it would have been 
more satisfactory to have had some account of the particulars of the 
contract. 

This is a question of some importance to Mrs. Towles, as the loss of 
this debt will throw an additional burthen, to that extent, upon her slaves 
in the paj^ment of the debts against the estate. And to that extent, of 
coui-se, her distributive interest, being all the personalty remaining after 
the discharge of the debts, will be diminished. There would be no 
doubt of the right of the administrator to have this debt of $300, against 
James, paid out of his one-sixth of the proceeds of the land, if the right 
to it still remained in him. But although anxious to find some principle 
or authority to authorize it, we are not able to see how this debt to the 
estate could interpose any obstacle in the way of selling his interest in 
the land which had descended to [604] him as an heir of his brother. 
It was certainly no lienlipon it, as it was not reduced to a judgment. 

There was no question as to a collation of advancements, for it was 
not a case where that doctiine could apply. It is simply a case of in- 
debtedness to the estate by a collateral heir, who is unable to pay except 
out of the lands descended to him, and he makes a disposition of that 
before it is, by any legal rule, bound for the debt. 

A very plausible argument is made to the effect that, as by the law 
this debt, as well as the other, personalty, goes to the widow, and the 
land to the heirs, the debtor should be bound to make it good before he 
can claim his inheritance from the same source. Or, that inasmuch as 
Oliver Towles was largely indebted, and that the slaves have to be sold 
to pay these debts, it would, be inequitable to allow James to convey 
away the real estate descended to him, and by avoiding the payment of 
his debt to the estate, throw that much more weight upon the widow's 
slaves. This would all be very palpable if it were not for the fact that 
rights of purchasers have intervened before any steps to fix this debt 
upon, or in any way bind the land, were taken. 

The widow, on failure of children, is much favored by oar recent 
statute, making her sole distributee, and excluding all the next of kin 
from any participation in the personalty, no matter how much it may be. 
But this must be after the settlement of the estate by discharging all 
debts and expenses of administration. This great change in her favor 
as to the personalty, leaves unimpaired her dower in the realty. 
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[605] If, however, these persons are not innocent purchasers, but 
obtained the conveyance without a fair consideration, or to enable James 
to avoid this debt, even upon full consideration, then their purchase and 
deed would interpose no difficulty in the way of an application by the 
administrator to subject the fund to this debt. 

The consideration seems, as it has turned out, to be inadequate, but 
not to the extent to prove fraud of itself. But that circumstance, to- 
gether with the time of the deed, so soon after the death, and the si- 
lence of the purchasers in their petition and answer as to the bona fides 
of their purchase, or the facts attendingit, make out a proper case for fur- 
ther examination, if the parties desire it. The case will, therefore, be re- 
manded, if the widow and administrator wish it, for the purpose of in- 
stituting an inquiry, by proper pleadings, to investigate the transaction 
further. As the administrator is the creditor, it would seem that the 
petition should be by him, although it is the interest of the widow which 
is at stake. 

The Chancellor having allowed the claim, the decree must be reversed, 
and the cause remanded. 



CORNELIUS FARRIS v. JAMES G. CAPERTON et ah 

Nashville, Deoember, 1868. 

Fbauds — Statute of — Drvigiow of lands belonging to partners. If lands belong to 
parties as a flrm, and are described in the deeds for them, nothing more is required in a 
division between the partners, than to designate the tracts assigned to each by such 
terms as will be understood, or the general appellations by which the different tracts of 
land are known. Such an agreement is not within the principle requiring the partiulars 
of the contract to be set forth in writing. [Cited in Saifreid v. The Peoples' Bank, 2 Tenn. 
Ch. 23, and see McGavork v. Deery, 1 Coldw. 266.] 

FROM FRANKLIN. 

[606] This cause was heard before Chancellor Ridley, who pro- 
nounced a decree in favor of the complainant. The defendants 
appealed. 

Estill and Francis^ for the complainant; A. S. Colyar^ for the de- 
fendants. 

Caruthers, J., delivered the opinion of the court. 

The complainant and John Fitzpatrick, defendant's intestate, were 
partners for several years in a saw and grist mill. In December, 1853^ 
they made an agreement in the settlement of their affairs, which was 
reduced to writing. After this, in March, 1854, they made a reference 
to arbitrators of all matters in controversy between them, at that time, 
by whom an award and final settlement was made, which, it is said, was 
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satisfactory, and the parties acquiesced in it. It seems [607] that the 
difficulty which produced this suit arose out of the construction of the 
award and settlement, as to their extent and effect. 

The settlement of 1853 is signed by the parties and attested by two 
witnesses, and is thus briefly stated by them: ^' We find, upon a full 
settlement, that Farris is indebted to said firm $2,802.81, and that Fitz- 
Patrick is not indebted to said firm. Said Fitzpatrick takes the tract of 
land known as the ' Peter tract,' and another known as the ^ Riley tract/ 
and said Farris is to have the 'mill place,' upon paying Fitzpatrick $1,- 
485.40." 

Each party took possession accordingly. The deeds for all these 
lands had been made to Fitzpatrick individually ; but it is admitted on 
all hands that they were paid for out of the firm means, and conse- 
quently were partnership property. 

It seems that the parties were not satisfied with their settlement of 
1853, and, in March, 1854, submitted their accounts to four competent 
friends to review, and finally adjust them. This was done upon a 
laborious examination, and the result was, as stated in writing, that 
Farris, instead of being indebted to the fii*m $2,802, as supposed in their 
previous settlement, only owed it $12.62, which was then paid. Upon 
this award the parties say in writing on the same day: "We, the un- 
dersigned agree* to the settlement of which the within is a condensed 
statement, as a final conclusion of our old partnership. March 5, 
1854." 

It is proved that the matter of the division of the land was not 
brought before these referees, as that was not understood to be in ques- 
tion, having been previously divided by the parties, but only their ac- 
counts [608] were in dispute. There can be no doubt but that such was 
the understanding of the parties, and that they were content with the 
division they had made, but only differed about their partnership deal- 
ings and accounts, which alone were submitted to the arbitrators. 

Very soon after this, Fitzpatrick instituted his action of ejectment 
against Farris, upon his legal title. To perpetually enjoin that action, 
and compel Fitzpatrick to make him a title, under their agreement in 
writing of December, 1853, as to the division of their partnership lauds, 
this bill was filed. 

Can the objection and prayer of his bill, upon the facts as we have 
stated, be resisted ? The Chancellor thought not, and so do we. 

The objections of the defendant are all untenable : 

1. The argument is unsound, that, under the statute of frauds, as ex- 
pounded in the case of Shield v. Stamps, 2 Sneed, 182, and the authori- 
ties there cited, in relation to the necessity of setting forth in the writ- 
ing the particulars of the contract, would render this writing void. 
That doctrine does not apply to a case like this. Here the lands be- 
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longed to the parties as a firm, and were well described in the deeds, 
4ind nothing more was required in a division between themselves, but to 
-designate the tracts assigned to each, by such terms as would be well 
understood, or the general applications by which they were known. The 
*' Peter tract," the '* Riley tract," and the '* mill tract " were sufllcient. 
If any uncertainty or ambiguity existed, it could be easily explained by 
parol. If there was two mill tracts, proof would be required to ascer- 
i;ain which was meant. But [609] here there was but the one ^^ mill 
iaract" owned by the firm, and there is no uncertainty. 

2. The $1,480 to be paid by Farris was no part of the consideration, 
•« condition to the transfer of that tract. It is manifest from the cir- 
•cumstances, that the division of the lands had no connection with that 
matter. By the mistake of the parties, it was then supposed that Farris 
was indebted to the firm $2,800, to the half of which Fitzpatrick was 
•entitled, and that was stated in connection with the partition of their 
lands ; and it may be that the latter intended, in this way, to secure 
41 lien upon the half of the land assigned to the former for its payment, 
4ind that would be unobjectionable, if such was the object, and it was 
properly done. But then it turned out afterwards, by the award of the 
-arbitrators, that this was all a mistake, and that nothing at all was due 
from Farris to his partner. This certainly removed all difficulty on that 
point, and left the title to the mill tract unincumbered under the previ- 
ous written agreement. 

It appears that Fitzpatrick was a professional man, of information and 
•experience, and his partner a laborious, uninformed man. They were 
unequal in this respect, and it is not surprising that such mistakes, as 
might occur in the case, would, most probably, be against Farris. This 
may account for the very great difference in the result, when their com- 
plicated accounts were placed in the hands of competent men for adjust- 
ment. 

We think justice has been done by the Chancellor, and affirm his de- 
force making the injunction perpetual and vesting the title to the mill 
tract in Farris. 



DANIEL WHIRLEY v. W. S. WHITEMAN et al. 

Nashville. Deoember, 1858. 

Statdtb op Limitat ions — Infancy — Injuries to thb person, a party who has re- 
ceived an injury daring minority may sue hyprochein ami at any time during his infancy; 
or, he may decline doing so, and bring his suit within one year after arriving at age. His 
delay for a period of eighteen years to bring suit, though a matter, if not accounted for, 
proper to be taken into consideration by the jury in estimating the damages, can have no 
influence upon the question, as to his right to maintain the action. 
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5. Circuit Court — Chakge to the jury. In trials by Jury, the court is to decide ques- 

tions of law, and the jury, questions of fact. What are called mixed questions, consist* 
ing of both lavr and fact, as questions in respect to the degree of care, skill, diligence^ 
etc., required by law in particular cases, are to be submitted to the jury under proper in- 
structions from the court, as to the rules and principles of law by which they are to be 
governed in their determination of the case. The principles of law by which the Jury 
must be governed in finding a verdict, cannot be left to their arbitrary- determination. 
They must be settled by the court, and this may be done in one or two modes : either the- 
court must inform the jury, hsrpothetically, whether or not the fact which the evidence 
tends to prove will, if established in the opinion of the jury, satisfy the allegations in the 
pleadings; or, the jury must find the facts specially, and then the court will applj' the 
law, and pronounce whether or not the facts so found are sufficient to support the aver> 
ments of the parties. [Cited in Hacliett v. Brown, 2 Heisk. 271; Memphis Gayoso Gas 
Co. 1*. Williamson, 9 HeLsk. 841; Lane v. Bank of West Tennessee, 9 Heisk. 429, 441.] 

8. Neolioence — Liability for— Criterion for determining. According to the maxim, 
of the common law. He tUere tuo vi alienum non IctdaSf every person is responsible in law 
for the consequences of his own negligence, and the proper criterion for determining hl» 
liability is, whether he has been guilty of gross negligence, viewing his conduct with re- 
ference to the caution which a prudent man would, under the given circumstances, have- 
observed. 

4. Same — Negligence of the party injured — Mutual negligence. In general, if a. 
party by his own gross negligence, brings an injury upon himself, or contributes to such. 
injury, he cannot recover therdfor. Nor, in cases of mutual negligence, where the par- 
ties are equally blameable, can there be a recovery. [Cited in Cogdell v. Yell, 1 Coldw* 
232, and Louisville & Nashvile R. Co. v. Robertson, 9 Heisk. 282.] 

6. Same — Same — Qualification of the principle. An important and well-establi6he<^ 

qualification of this principle is, that the mere want of a superior degree of care or dili- 
gence, cannot be set up as a bar to the plaintiff's claim for redress, and that although the 
plaintiff may himself have been guilty of negligence, yet, unless be might, by the exercise 
of ordinary care, have avoided the consequence of the defendant's negligence, he will be 
entitled to recover. He is considered the author of the injury, by whose first or more 
gross negligence it has been effected. [Cited in Nashville & Chattanooga R. Co. v. Car- 
roll, 6 Heisk. 367.] 

6. Same — Further qualification of the principle. The doctrine of negligence baa 
been carried further in one class of cases, and to the extent, that even wilful miscon- 
duct on the part of the plaintiff, will not necessarily exclude him from the right to sue- 
As in cases where spring guns and dangerous instruments have been set upon one'a 
own ground, for the protection of his property; and persons without notice, by trespass* 
ing on the grounds, have been seriously injured. 

FROM DAVIDSON. 

[611] This cause was tried at the May term, 1858, before Judge 
Baxter. The jury returned a verdict in favor of the defendants, and 
the plaintiff's motion for a new trial having been overruled, he ap- 
pealed. 

R. J. Meigs, for the plaintiff, cited Lynch v, Nurdin, 41 Eng. Con. 
Law 422 ; Dixon v. Bell, 5 Maule & Selw. 198 ; Neal v. Gillett, 2^ 
Conn. 427; Trow v. Vermont C. R. R., 24 Vt. 437; Redf. on Rys. 
ch. 17, sec. 2, p. 829; Harttield v. Roper, 21 Wend. 615, and com- 
mentary on it in 22 Vt. 225; Broom's Max. 161; 2 Stark. E v. 532; 
8 Camp.; 26 Penn. 118; 27 Penn. 193; Childress v. Yourie, Meig's- 
661-564. 

Trimble^ A. Ewing and McEwen^ for the defendants; [612] Mich^ 
<iel Vaughan^ for the defendants, argued : 

1. The business in which the defendants were engaged being lawful^ 
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they are held only to that degree of diligence and care, in conducting- 
their business, or to that degree of skill in constructing their machinery, 
which a man of common prudence and skill would have exercised under 
the like circumstances. 

1. In ascertaining the degree of diligence required by the defendants 
we must look to all the circumstances connected with the accident, the 
time, the place, the number of persons living in the vicinity of the mill 
or place of accident, the habits of the defendants as prudent and care- 
ful men, etc. One witness states, that in 1838 there was but one house 
near the mill of the defendants, now that portion of the town is densely 
populated ; and that degree of care which would have ena}>led the de- 
fendants to run their machinery, in 1838, with safety, might, at this 
period, under great change of circumstances, be deemed negligence. 

3. The mother of the plaintiff was guilty of gross negligence, in per- 
mitting a child of three years of age, and not capable of observing and 
avoiding* accidents, to be in a mill which was run by dangerous and 
heavy machinery. 

4. No recovery can be had against the defendants, unless they were 
grossly negligent, or the injury was voluntary on their part. 

5. What is reasonable skill, proper care and diligence, etc., can only 
be determined as a matter of fact by the jury. It is impossible to es- 
tablish any general rule upon so indefinite a subject ; and it is impossi- 
ble [613] to make juries, or merely practical men anywhere, determine 
these matters, except upon the circumstances of each particlar case. 
Robinson v. Cone, 22 Vt. 225. 

6. In the case of Hartfield v. Boyer, 21 Wend. 615, the doctrine- 
is established, that when a child, even of such tender years as not to be 
capable of using sufficient discretion to avoid danger, is permitted to be 
unattended in the highway, and is there injured by a traveler, he cannot 
recover, either in an action of trespass or case, unless the defendants- 
have been guilty of gross negligence. 

*'*' The true rule is, that the parent or guardian is responsible for the 
exercise of ordinary care and prudence, until the infant arrive at years 
of discretion sufficient to enable him to exercise ordinary care and pru- 
dence for himself." Brown v. Maxwell, 6 Hill, 592. 

7. The cases upon this subject, seem to have turned upon the ques- 
tion of prudence or negligence upon the part of the defendant, as deter- 
mined or found by the jury. The case of Lynch v. Nurdin, 1 Ad. 
and £. N. S., 28, was decided upon the ground, that the defendant had 
been guilty of gross negligence; and in Robinson v. Cone, in 22 Vt. 
224 (which case seems to conflict with the one above cited), the court 
held the following : *' Here the jury have found that the plaintiff was 
properly suffered by his parents to attend school at the age and in the 
manner he did, and that the injury happened through the ordinary neglect 
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of the defendant; or if not properly suffered to go to school, then, that 
the defendant was guilty of gross neglect; for the judge put [614] the 
<5ase in the alternative to the jury^ and they have found a general verdict 
for the plaintiff. 

McKjnnby, J., delivered the opinion of the court. 

This was an action on the case, to recover damages for an injury to 
the person of the plaintiff, whereby he was dismembered of a limb ; ver- 
dict and judgment were rendered for the defendants. The injury was 
received in the year 1838, when the plaintiff was an infant of but little 
more than three years of age ; and in 1856, shortly after arriving at full 
jige, he brought this action. 

The injury occurred in this way: The defendants were owners of a 
paper-mill in Nashville, on Water street, on the bank of Cumberland 
river, the machinery of which was propelled by steam. Connected with 
the mill, machinery had been constructed to draw up wood from the 
river, on a truck. This consisted of a shaft, proceeding from the engine- 
room of the mill, and extending through the wall of the mill-house. On 
the end of this shaft, and outside of the wall, some eight or ten inches, 
was fixed a cog-wheel, about twenty-six inches in diameter, which was 
geared in another cog-wheel, for the purpose of moving the truck. The 
wheels revolved from ten to twenty inches from the ground, and worked 
upwards and outwards. They were about twenty feet from the street, 
in an open space, entirely exposed without any cover, guard, or enclos- 
ure whatever. 

The plaintiff's mother lived on the other side of [615] Water street, 
nearly opposite the paper-mill. These wheels were applied to other 
purposes than running the truck, and were generally in motion. In the 
fall of 1838, at a time when the engineer and most of the other hands 
were absent at dinner, leaving the wheels running, the plaintiff was 
<!aught by them, and thrown behind the wheel next to the wall, and his 
right leg was crushed between the knee and ankle, so that it remained 
attached only by a portion of the muscle and skin, and had of necessity 
to be amputated. 

The proof shows that the wheels might have been boxed at a very 
trifling expense ; or an enclosure made around them, so as to have been 
secured against the possibility of injury to any one. The proof like- 
wise shows that the *' plaintiff, and other children played about the mill 
almost every day." It is proved that the defendant, Whiteman, who 
had the sole management of the establishment, and who was generally 
at the mill, was a careful, prudent man. Several of the defendant's 
witnesses were of opinion that there was no necessity for boxing or en- 
closing the wheels ; that there was no reasonable ground to apprehend 
danger from leaving them exposed, so near to the street, as no one 
could be injured by the wheels, unless in getting underneath them. It 
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is also shown, that the neighborhood around the mill, at that time, was 
Terj' sparsely populated. 

The foregoing is the substance of the proof. The court instructed 
the jury, '^ That they should look to all the facts of the case ; the 
locality and character of the machinery exposed ; the manner of using 
it ; its liability to do mischief, etc. ; and ask themselves the [616] 
question whether, in their opinion, a man of ordinary sense, prudence, 
and diligence, having a proper regard for the safety of others, would 
have been content to leave the machinery exposed as it was, at the 
place it was, without apprehension of danger therefrom." 

For the plaintiff, it is insisted, that the instruction given to the jury, 
was improper ; and that the verdict was contrary botJi to the law and 
evidence. 

It may be proper to remark at the outset, that the delay of the plaint- 
iff, for a period of some eighteen years, to bring suit for the injury 
received, though a matter, if not satisfactorily accounted for, proper to 
be taken into consideration by the jury, in estimating the damages, can 
have no influence upon the question, as to his right to maintain the 
action. The plaintiff might have sued by prochein ami, at any time 
during minority ; or, he might decline doing so, and bring his suit at 
any time within one year after arriving at age, as he elected to do. 

The objection to the charge is, that it leaves the determination of the 
law, as well as the facts of the case, to the jury. 

In trials by jury, the court is to decide questions of law, and the 
jury, questions of fact ; what are called mixed questions, consisting of 
both law and fact, as questions in respect to the degree of care, skill, 
diligence, etc. , required by law in particular cases, are to be submitted 
to the jury, under proper instructions from the court, as to the rules 
and principles of law by which they are to be governed in their deter- 
mination of the case. The truth of the facts and circumstances offered 
in evidence, in support of the allegations on the record, [617] must be 
determined by the jury. But it is for the court to decide, whether or 
not those facts and circumstances, if found by the jury to be true, are 
sufficient, in point of law, to maintain the allegations in the pleadings. 
And this must be done in one of two modes ; either the court must in- 
form the jury hypothetically, whether or not the facts which the evidence 
tends to prove, will, if established in the opinion of the jury, satisfy the 
allegations; or, the jury must find the facts specially, and then the 
court will apply the law, and pronounce whether or not the facts so 
found are sufiScient to support the averments of the parties. 1 Stark, 
on Ev. 447. The principle of law by which the jury must be governed 
in finding a verdict, cannot be left to their arbitrary determination. The 
rights of parties must be decided according to the established law of the 
land, as declared by the Legislature, or expounded by the courts, and 
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not according to what the jury, in their own opinion, may suppose the- 
law is, or ought to be. Otherwise, the law would be as fluctuating and 
uncertain as the diverse views and opinions of different juries in regard 
to it. In this view, we think, the charge is justly exceptionable. 

We are of opinion, likewise, that the verdict is against the evidence. 
According to the maxim of the common law, mc utere tuo vi alienum non 
Icedas, every person is responsible in law for the consequences of his- 
own negligence. Broom's Leg. Max. (Am. ed. of 1854), 253. And 
the proper criterion for determining the liability of the party is, whether 
he has been guilty of gross negligence, viewing his conduct with refer- 
ence to the caution which a prudent man would, under the [618] given 
circumstances, have observed. Id. Where a person uses his own 
property carelessly and negligently, and without a reasonable degree of" 
care and caution not to injure others, where injury is likely to ensue, he 
is not only civilly, but, in some cases, criminally responsible for the con- 
sequences. And this upon the principle that a gross disregard of the- 
interests of others is not distinguishable, either in point of moral guilty 
or evil results, from a malicious intention to injure. 2 Stark, on £v. 
526. The cases in support of this general doctrine are very numerous. 
In Coupland v. Hardingham, 3 Campb. N. P. 398, which was lEin action 
on the case for negligence in not railing or guarding an area in front of 
defendant's house, and the plaintiff, passing by at night, fell into it^ 
and had his arm broken. The defence was, that the premises had been 
in that condition for many years before the defendant went into posses- 
sion of them. But Lord Ellenborough held that the defendant, as soon 
as he took possession, was bound to guard against the danger to which 
the public had been before exposed, and that he was liable for the con- 
sequences of having neglected to do so ; that the area belonged to the 
house, and it was a duty which the law cast upon the occupier of the 
house to render it secure. The books are full of cases in support of this 
general principle. 

In the argument for the defendants the applicability of this doctrine 
to the case under consideration, rather than its correctness, is contro- 
verted. The ground of defence is, that the injury was occasionnd, not 
by any negligence or want of proper care on the part of the defendants, 
but solely by the gross negligence and wilful misconduct of the plaintiff 
himself, who was a trespasser [619] on defendant's property, and 
whose own wrongful act was the immediate cause of the injury. 

It is certainly true, in general, that if a i)arty, by his own gross neg- 
ligence, brings an injury upon himself, or contributes to such injury, he 
cannot recover ; for, if by ordinary care and prudence he might have 
avoided it, he must be regarded as the author of his own misfortune. 
But an important and well-established qualification of this principle is> 
that the mere want of a superior degree of care or dilligence cannot be 
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«et up as a bar to the plaintiff's claim for redress ; and that although 
the plaintiff ma}' himself have been guilty of negligence, yet unless he 
might, by the exercise of ordinary care, have avoided the consequence 
■of the defendant's negligence, he will be entitled to recover. Lynch v, 
Nurdin, 1 Ad. & Ellis, N. S. 29 ; 41 Eng. C. L. 422 ; 3 M. & W. 248 ; 
-22 Vt. 214. It is likewise true, that in cases of mutual negligence, 
where the parties are eqally blamable, there can be no recovery. 

The case of Hartfield v. Roper, 21 Wendell, 615, is relied on by the 
defendant's counsel to establish the proposition, that an infant of ten- 
-der years, who has received an injury by his own gross negligence, 
which might have been avoided by ordinary care, is as much precluded 
from a recovery as an adult. That case does decide, where a child of 
such tender age (two years old) as not to possess sufficient discretion 
to avoid danger, is permitted by his parents to be in a public highway, 
without any one to take care of him, and is there run over by a traveler 
and injured, there can be no recovery, unless the injury was voluntary, 
or was [620] owing to culpable negligence on the part of the defend- 
ant. The principle announced is, that though the child be incapable 
of the exercise of ordinary care himself, yet he is chargeable with the 
want of such care on the part of his parents, whose duty it was to 
^uard him from exposure to danger until he should become capable of 
taking care of himself. 

This decision is no less opposed to the current of authority upon the 
point, than to every principle of reason and justice. It is, literally, to 
Tlsit the transgression of the parent upon the child. 

Lord Denman lays it down in Lynch v, Nurdin, above cited, that 
**• ordinary care must mean that degree of care which may reasonably 
"be expected from a person in the plaintiff's situation." To exact of 
the plaintiff a degree of caution and prudence which he could not 
possibly be possessed of, would be an absurdity. In Lynch v. Nurdin, 
the facts briefly were, that the defendant's servant negligently left his 
horse and cart in the street, with no one to take care of them. Plain- 
tiff, a child seven years of age, got upon the cart in play ; another child 
led the horse on, and the plaintiff in getting off, fell and was run over, 
and had his leg broken. It was held, that the plaintiff was entiled to 
recover, notwithstanding that, by his positive wiong in getting upon the 
-cart, he was the co-operating cause of his own misfortune ; Lord Den- 
man was of opinion, that no greater degree of care was to be required 
of him than was compatible with his age and capacity ; and that if, in 
getting on the cart, he merely indulged the natural instinct of a child, 
in amusing himself with the empty cart, the defendant could not av^tU 
himself of that fact ; that as [621] the most blamable carelessness of 
the servant tempted the child, he was the real and only cause of the 
misfortune. 
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So in Illidge v. Goodwin, 5 C . & P. 190, the defendant's cart and 
horse were left in the street unattended, and a person passing by 
whipped the horse, and caused him to back the cart against the plaint- 
iff's window, it was held that the defendant was liable. Tindall, C. J., 
said : '^ If a man chooses to leave a cart standing in the street, he must 
take the risk of any mischief that may be done ; " and that the wrong- 
ful act of the person in whipping the horse was no defence. In Dixoiv 
V, Bell, 2 M. & S. 198, the defendant sent a servant girl, thirteen years 
of age, to bring a loaded gun, with direction to the person in whose 
possession it was, to take out the priming, which he did ; and the girl,, 
in play, pointed the gun at plaintiff's son, a child of some eight or nine 
years of age, and, drawing the trigger, it went off and injured the child. 
Lord Ellenborough held, that by the defendant's neglect to discharge 
the gun, he had left it in a state capable of doing mischief ; and the law^ 
therefore, held him responsible. In Robinson v. Cone, 22 Yt. 214, a 
child of less than four years of age was amusing himself sliding dowiik 
a hill in the public highway ; the defendant was driving a sleigh rapidly 
down the hill, and the plaintiff's left leg was caught by one of the run- 
ners of the sleigh, and fractured so as to require amputation. In an- 
swer to the argument that the injury to the plaintiff was caused by his- 
own negligence and wrong, the court said that, although a child of ten- 
der years be in the highway, through the fault or negligence of hlsk 
parents, and so [622] be improperly there, yet if he be injured through 
the negligence of the defendant, he is not precluded from redress ; that^ 
in such case, the defendant is bound to a proportionate degree of watch- 
fulness ; and what would be but ordinary neglect in regard to one whom 
the defendant supposed a person of full age and capacity, would be- 
gross neglect as to a child, or one known to be incapable of escaping- 
danger. Bass v. Litton, 5 C. & P. 407. And that a child of tender 
yeai's is not bound to the same rule of care and diligence in avoiding^ 
the consequence of the neglect of others, which is required of persons- 
of full age. That all that is demanded in such cases, is a degree of 
care or diligence equal to the capacity of the child. So, where the de* 
fendant had a gate upon his own land, through which the plaintiff, a 
child of six or seven years, and other children, were accustomed* U> 
pass ; and the plaintiff in passing, without license, shook the gate, and 
it fell upon him and broke his leg, the defendant was held liable. 19- 
(ijonn. 507. 

^hese cases rest upon the principle that the law imposes restrictiona 
upon every one, as well in the use and enjoyment of his property, as ia 
his personal actions and conduct ; and that, though a man do a lawful 
thing, yet if any damage thereby befalls another, he shall be answer- 
able, if he might have avoided it. Broom's Leg. Max. 248. 

The doctrine of these cases is not in conflict with the general princi- 
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pie that a person shall not recover for an injuiy brought upon himself 
by his own want of reasonable care and prudence, or which his want of 
ordinary care contributed to produce, or where the parties must [623] 
be viewed as equally culpable. It is but a quatification of the princi- 
ple, founded upon a just distinction. Both parties may be in fault, in 
omitting the exercise of proper diligence ; but not equally so, either as 
respects the degree of negligence, or the capacity, mental or physical, 
to have prevented or escaped the injury. And, therefore, he shall ba 
considered the author of the mischief by whose first or more gross 
negligence it has been effected. 

The doctrine has been carried further in one class of cases, and to the 
extent that even wilful misconduct, on the part of the plaintiff, will not 
necessarily exclude him from the right to sue. As in cases where 
spring-guns and dangerous instruments have been set upon one's 
own ground for the protection of his property ; and persons, without 
notice, by trespassing on the grounds, have been seriously injured. The 
case of Bird v. Halbrook, 4 Bing. 628, is an illustration of the applica- 
tion of the doctrine. In that case the defendant set a spring-gun, with- 
out notice, in a walled garden at a distance from his house, for the pro- 
tection of his property, some of which had been stolen ; and the plaint- 
iff, who climed over the wall in pursuits of a stray fowl, having been 
shot and seriously injured, the defendant was held liable. 

But it is unnecessary to refer to other cases upon this subject. We 
feel clear, upon the facts proved in this record, that the defendant were 
guilty of negligence — perhaps it might be said of gross negligence — 
in leaving the machinery so exposed as that, by possibility, it might be 
the cause of injury to others. And neither the negligence of the par- 
ent, in suffering the child to play about the mill, nor the supposed 
wrongful [624] act of the plaintiff himself, in trespassing upon the de- 
fendant's property, can excuse them from liability. In playing about 
the cog-wheels, the plaintiff was '^but indulging the natural instinct of 
a child ; " but yielding to the temptation into which he was led by the 
negligence of the defendants. 

And we think it was the duty of the court to have instructed the jury 
specifically, as a matter of law, that the fact stated, if true, constituted 
the degree of negligence which would render the defendants liable in 
damages. 

Judgment reversed. 
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C. W. NANCE V. DAVID B. HICKS. 

Nashville. December, 1858. 

1. Certiorari and supersedeas— Grantbd in open court. It is in time, it the appli- 

cation for writs of certiorari and $uper»edea9 is made in open court, at the next term after 
the rendition of the joBtice's jodgment, and a sufficient legal reason shown for not appeal- 
ing. [Ace. King r. Williams, 7 Ueisk. 305, citing this case.] 

2. Same — Counter affidavits. Upon a motion to dismiss a petition for writs of certiorari 

and iupertedeas, counter affidavits, controverting the truth of its statements, are not 
admissible. [Citing 2 Swan, 537 ; 3 Sneed, 326, and cited in Ezall v. Holloway, 2 Baxt. 18.] 

S. Certiorari — Motion to dismiss, a motion to dismiss a certiorari in lien of an appeal 
comes too late when made at the second term after the term at which the party appeared 
by counsel. [Citing 1 Tenn. 51; 3 Sneed, 326.] 

FROM DAVIDSON. 

At the September Term, 1858, Baxter, J., presiding, the petition of 
Nance was dismissed. He appealed. 

[625] Woods and Merritt^ for the plaintiff ; Beidj for the defendant. 

Wright, J., delivered the opinion of the court. 

The judgment of the Circuit Court in this cause is erroneous and 
must be reversed. 

The petition of Nance for writs of certiorari and supersedeas^ con- 
tained a sufficient cause for their issuance. 

It showed that the judgment of the justice of the peace was unjust, 
and gave a sufficient legal reason for not appealing. 

The application was made in open court for the issuance of the writs 
duiing the term of the Circuit Court, which sat next after the rendition 
of the justice's judgment, and an order obtained for their issuance, 
and the necessary bond and security immediately given. This was within 
time by all the authorities. Newman v. Rogers, 9 Humph. 120 ; John- 
son & Fenneer v. Deberry, 10 Humph. 439. 

We cannot notice the affidavits of D. B. Hicks, S. Norris, J. Farris 
and John H. Cartwright, because they are not in the record by any bill 
of exceptions, and are, therefore, no part of it. And besides, upon a 
motion to dismiss the petition of Nance, these affidavits could not be 
received to contradict the truth of the statement contained in it. 2 
Swan, 537 ; 3 Sneed, 326. • 

This is enough to dispose of the case. But we are inclined to think 
the motion to dismiss came too late. The record shows that the writs 
were awarded upon the petition of Nance, at the January term, 1858^ 
of the [626] Circuit Court, the parties appearing by their attorneys, 
and the motion was not made till the September term afterwards, pass- 
ing by the May term. Dwiggins v, Robertson, 1 Tenn. 81 ; 8 Sneed, 
826. 

We reverse the judgment and remand the cause, to the end a trial 
may be had upon the merits. 
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W. E. JONES V. JOHN J. ALLEN. 

Naahville, Deoember, 1868. 

1. Slaves —Conversion— Trover and case. To constitute a conyersion, there must be 
a positive tortioas act. A mere nonfeasance, or neglect of some legal duty, will not suffice 
to support trover, although it may constitute sufficient ground to maintain an action on 
the case. Hence, although the tacit consent of a person to receive the services of the 
slave of another, for some purpose, might be equivalent to a previous command, it would 
not amount to a conversion of the slave. 

•2, Same— Constructive conversion. The doctrine of constructive conversion, as applied 
to slaves, must be carefully guarded, or its operation will be extremely mischievous. 

■8. Same— Possess the two-fold character of persons and property— Act of 1808, 
GH. 18, SEC. 3— Act of 1831, CH. 103, SEC. 1. Under our modified system of slavery, 
slaves are not mere ehatUls, but are regarded in the two-fold character of persons and 
property. As persons they are accountable moral agents, possessed of the power of voli- 
tion and locomotion, and clothed with certain rights by positive law and judicial deter- 
mination. Other privileges and indulgences have been conceded to them by the universal 
consent of their owners. Such as being sent to perform those neighborly offices common 
in every community; being allowed, by universal sufferance, at night, on Sundays, holi- 
days, and other occasions, to go abroad, attend church, etc. And the police regulations, 
established by the act 1808, ch. 13, sec. 3, and 1831, ch. 103, sec. 1, have no reference to 
such usages. 

4. Same— Same- Same— Verbal consent of the owner. If it were conceded that a 
person who permits the slave of another to come or remain on his premises, without a 
written pass from his master, is guilty of a violation of the act of 1803, nothing can be 
predicated of it more than he incurs the pecuniary penalty prescribed for such violation 
aSEof the act. Although in a suit to recover the penalty, the party may not defend himself 
upon the ground of the parol license of the master, yet, in a civil suit, such verbal con- 
sent would be a sufficient defence, and this may be established either by direct evidence, 
or be implied from circumstances. 

6. Same — injury resulting from furnishing liquor to a slave. If a person furnishes 
liquor to the slave of another, he may not only be held amenable for a violation of the 
statute, but, if the slave should become intoxicated thereby, and, as an immediate con- 
sequence of this dmnlcenness, should suffer injury, such person would be amenable to 
the master, but not as for a conversion. 

6. Damages— In trover and case. In iraver the rule of damages is arbitrary; the meas- 
ure, in general, is the value of the property tortiously converted. But in ca»e, which is 
an action founded on the plaintiff's title in justice and equity to receive a compensation 
in damages, they are to be estimated "by the jury in view of all the circumstances of the 
particular case ; and under the general issue, the defendant may give in evidence any 
facts or circumstances which in equity are sufficient to bar the plaintiff's claim. [Cited, 
on the point of damages in trover, in Fort v. Saunders, 6 Heisk. 491.] 

FBOM RUTHERFORD. 

[627] This cause was tried at the July term, 1858, Davidson, J., 
presiding. Verdict and judgment for the plaintiff. The defendant ap- 
pealed. 

E. H, Ewing and W. L, MartiUj for the plaintiff in error ; J, B. PcU- 
mer^ for the plaintiff in error : 

The defendant below offered to prove by several witnesses, which 
was rejected by the court, ^^ that they [628] had lived in the neighbor- 
hood for many years; were well acquainted with the custom of the 
country in reference to com shuckings, and that the custom was, always, 

yOL« I. HEAD. w 853 



628, 629 head's, reports. 

when a person desired to procure help from his neighbors to assist in 
shucking corn, to send word to them in any way that is convenient ; and 
that when slaves attend, it has not been th^ custom to inquire whether 
they have been sent by their masters, but to permit them to shuck com^ 
taking it for granted that they are there by the consent of their masters. 
That it has also been the custom on such occasions to furnish whisky^ 
etc. 

The court erred in excluding this testimony, because if such were the 
well-established usage or custom of the country and of the neighbor- 
hood of these parties^ Allen's consent to the presence and services of 
his boy Isaac at Jones', would have been the legal presumption protec- 
ting Jones in accepting from him reasonable labor of that character, and 
in order to take himself out of such legal presumption, or its operation, 
Allen must have done so by announcement, or some other manner of 
dissent, made known to the neighborhood or to Jones. In tliis country, 
the legitimate presumption, in the absence of proof to the contrary, is, 
that the master permits those accommodations by his servants for hi& 
neighbors, which are usual and customary, and which are esteemed nec- 
essary to a good neighborhood. There jected testimony shows com 
shuckings to be prominent among that class of customs. 

This position is distinctly within the analogies of the law of agency. 
Indeed, a slave performing services for another under such circum- 
stances, may very well be regarded [629] as the servant or agent of 
the master, acting in pursuance of his implied consent and authority. 
And why should not custom be the same evidence of law in this case as 
well as in others ? If the presumption here insisted upon be in favor of 
Jones, then, in order to make out a case of conversion against him, it 
must be shown, that he employed Isaac in some unreasonable or un- 
usual manner. This is not shown. Jones furnished some whisky to 
all the slaves, including Isaac. This was customary. And, if wrong^ 
in any sense, it was only morally and not legally so. There is no proof 
that the boy was at all intoxicated, or injured, in any sense, by its use. 

His honor below charged the jury, "that the law charges the de- 
fendant, Jones, with a knowledge as to whether the slave, Isaac, was at 
the husking with or without the authority and consent of the owner," 
etc. This is error ; for, if the presumption contended for in this brief 
be correct, the very reverse of the charge is the law. The W. & A. R. 
R. Co. V. Fulton, 4 Sneed, 589, does not apply to this case, because 
railroad companies sustain a very different and more important relation 
to the public, and particularly to the owners of slaves, from mere pri- 
vate individuals. Traveling on railroads is more or less dangerous. 
They provide the means of a rapid and hasty flight of the slave from 
the owner, if permitted to pass upon them without express consent from 
the master, and no usage or custom exists justifying their transportation 
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on them without consent. The law very properly, therefore, upon gen- 
eral principles, charges railroad companies with knowledge as to the 
master's consent. But not so with the [630] case at bar, for none of 
these reasons exist. Besides this, Jones evidently believed, and had 
reason for so believing, that Isaac was there by his master's express di- 
rection and authority. 

The court below charged the jury in substance, that it was equally 
a conversion of the slave Isaac by Jones, '^ either to put him to service 
by husking corn, or to accept and appropriate such labor, with a knowl- 
edge that it was performed voluntarily by the slave." We do not think 
this a coiTCct statement of the law. There is certainly a manifest dif- 
ference between ordering the slave of another to do an act — in other 
words, exercising authority and control over him — and merely suffer- 
ing or permitting him to perform the same act voluntarily ; because, in 
the first case, he is placed under the restraints of a command, or as- 
sumed authority and dominion over him, which may or may not result 
in injury to him : while, in the other instance, he acts free from all com- 
pulsion, and whatever he may do, he is under no other person's domin- 
ion and authority than his master's. 

E. A. Keeble^ for the defendant in error. 

The plaintiff in error violated an express statute by permitting the 
slave of the plaintiff to come, and other slaves to collect or assemble at 
his dwelling, negro or out-house, without a written permission. Act 
of 1803, ch. 13, sec. 3, C. <& Nich. 667; act of 1831, ch. 103, sec. 1, 
C. & Nich. 682. 

[631] And by the act of 1855-56, each master and mistress was made 
the legal patrol of his or her premises. 

Defendant was then guilly of an illegal and wrongful act to permit 
plaintitf's slave to come to or to be on his premises, and, by statute, in 
giving him whisky. 

The unusual assemblage, at an unusual illegal time, at, for them, 
an illegal place, the illegally giving the intoxicating drink, naturally led 
to brawls, which naturally lead to personal collisions, which naturally 
lead to personal injuries and to death. 

For these consequences the defendant is liable, although the injury 
was inflicted by a third person ; (see cases cited in note 2, Pars, on Con. 
458), and although a lapse of time may have intervened between the 
wrongful act and the injury. Dickinson v. Boyle, 17 Pick. 78. 

If the plaintiff's horse had escaped into defendant's enclosure, through 
a defect in the fence, and an improperly put up haystack had fallen on 
him and killed him, the defendant would have been liable. Powell v. 
Salesbury, 2 Yo. & Jer. 391, cited in the note above. 

It is an undisputed principle, that where a loss is to fall on one of two 
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men, he must suffer who is to blame. So that defendant is liable on 

the second count. 

Upon the fii^t count, defendant is liable for a conversion of the slave, 
by permitting and encouraging him to remain on his premises. 

By using him in and about the business of defendant. ''For if a 
man make use of a thing found or delivered to him, it is a conversion." 
*' So if he misuse it." 2 Saund. 479. 

[632] The wrongful use or assumption of title is a direct conver- 
sion, and no demands and refusal, is necessary before suit. The using 
of a thins:, as the wearing of apparel without the license of the owner, is 
a conversion, and the intent is nothing. Browne on Actions at Law, 
487-8, 435. 

A conversion is a deprivation of property to the plaintiff, and does not 
imply a transfer of property to the defendant. Browne on Actions at 
Law, 435. 

The authority of these cases, referred to above, have been recog- 
nized by this court in Bell v. Cummings, 3 Sneed, 281, and in the West- 
ern & Atlantic Railroad Company v. Fulton, 4 Sneed, 589. 

McKiNN£7, J., delivered the opinion of the court. 

This was an action on the case, to recover the value of a slave, the 
property of Allen, alleged to have been wrongfully converted by Jones. 
Verdict and judgment were for the plaintiff, for $1,050. 

The following are the material facts : In the fall of 1857, Jones had a 
corn-husking. He invited his neighbors to assist him, and sent a mes- 
sage to Allen, requesting him to send help. About twenty-five white 
men, and seventy-five negroes assembled, after dark ; and among other 
negroes, was Isaac, the property of Allen. About ten or eleven o'clock 
in the ^ight, the slaves were called to supper, and after supper they were 
directed by Jones to go home. Most oi them left, but some, [6333 
(and Isaac among the number), remained in the back yard some half an 
hour, amusing themselves wrestling. While thus engaged, a white man, 
whose name is Hager, approached Isaac, and without any provocation, 
as it seems f ronxthe record, stabbed him mortally, and he died in a few 
minutes after. Jones had retired into the house, after directing the 
slaves to go home, and knew nothing of the occurrence until after it was 
over. It seems that the messenger by whom Jones sent the request to 
Allen for help, did not deliver the message, but Jones was not informed 
of his neglect to do so, until sometime after the murder of the slave. 
There is no direct evidence that the slave Isaac went to the corn-husk- 
ing, by the permission, or with the knowledge of his master. The proof 
shows, that Jones knew that Isaac was present, and engaged in husking 
com with the other slaves, and it is not shown that he objected to his 
being there, or made any enquiry as to whether his master had given 
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him permission to attend. It is also shown, that Jones handed around 
spirituous liquors to the hands while at work, and gave it to Isaac as 
well as to the other slaves ; but there is no intimation that Isaac, or any 
one else, was intoxicated, except Hager, who came there drunk, and 
without being invited. 

The declaration contains two counts. The first is in trover, for an 
unlawful conversion of the slave ; and the second is a special count in 
case. -The gravamen of the latter Count is, that Jones knowingly and 
unlawfully suffered the slave, without a written permit, or consent from 
his master, to go upon his premises with other slaves ; and being so 
there, employed said slave in husking [634] corn ; and while thus em- 
ployed upon the defendant's premises, said slave was killed, and lost to 
the plaintiff. 

The verdict was upon the count in trover. The court charged the 
jury, in substance, that, by law, the defendant was bound at his peril, 
to know whether the slave was present at the corn-husking by the 
authority and with the consent of his owner. And if there without 
such authority and consent, although the defendant may have believed 
that he was present in pursuance of the message sent, and supposed to 
have been delivered to his master, the defendant assumed to exercise 
any authority over him incosistent with the dominion of his owner, 
either by putting him to service in husking corn, or with knowledge that 
he was voluntarily so engaged, in sanctioning his employment, and in 
receiving and appropriating his labor to his own use, that then the 
plaintiff might elect to treat such assumed authority as a conversion of 
the slave, and sue in trover for his value. That the gist of the action 
was not the killing of the slave by Hager, but the wrongful conversion 
of him by the defendant. 

The court excluded evidence of the usage of the country, of slave- 
holders sending their slaves on such occasions to help their neighbors, 
on request, without any written evidence of permission or consent. 

Two questions arise upon this record : First, whether, under the cir- 
cumstances, the law affords any remedy to the plaititiff, against the de- 
fendant, and if so, what the appropriate remedy is — whether trover, or 
a special action on the case. The inquiry is important, not merely as a 
question of pleading, with a view to preserve the proper distinction 
between the different forms of action, [635] its chief importance in the 
present instance, is in view of the question of damages. In trover, the 
rule of damages is arbitrary ; the measure, in general, is the value of 
the property tortiously converted. But, in case, which is an action 
"founded on the plaintiff's title in justice and equity to receive a com- 
pensation in damages." 2 Stark, on Ev. 212, the damages are to be 
estimated by the jury, in view of all the circumstances of the particu- 
lar case ; and under the general issue, the defendant may give in evi- 
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dence any facts or circumstances which, in equity, are sufficient to bar 
the plaintiff's claim. Id. 

The argument for the plaintiff assumes, that the plaintiff was guilty 
of a violation of positive law, in suffering the slave to remain upon his 
premises without the master's written permission or consent, and the 
charge of the court seems to sanction this position. The act of 1803, 
ch. 13, sec. 3, declares that " no person or persons, shall knowingly 
permit any slave or slaves to come, collect, or assemble, at bis or their 
dwelling-house, negro-house or houses, without a written pass from the 
owner, overseer, or person in whose employ such slave or slaves may 
be, setting forth his or their business, and time of absence, etc., under 
the penalty of ten dollars." The act of 1831, ch. 103, sec. 1, forbids 
**' All assemblages of slaves, in unusual numbers, or at suspicious times 
and places, not expressly authorized by the owners ;" and requires that 
all such assemblages shall be dispersed by any patrol of the bounds, 
or constable, or justice of the peace. And by the second section, *^Any 
person or persons, who shall knowingly permit any such assembljr to be 
held on his [636] or her land or premises,'* shall be liable to indict- 
ment, etc. 

By a subsequent statute, every master or overseer is constituted a 
patrol for his own premises. 

The object of these provisions is obvious enough. For reasons of 
policy and necessity, it has been found indispensable, in every $lave- 
holding community, to provide various police and patrol regulations, 
giving to white persons, other than the owner, the right, and making it 
the duty, under certain circumstances, to exercise a control over slaves. 
The safety of the community, the protection of the person and prop- 
ei*ty of individuals, and the safety of the owner's property in his slaves, 
alike demand the enactment of such laws. But these statutory pro- 
visions must be understood and expounded, according to the manifest 
intention of the Legislature. We are not to forget, nor are we to sup- 
pose that it was lost sight of by the Legislature, that, under our modi- 
fied system of slavery, slaves are not mere chattels, but are regarded in 
the two-fold character of persons and property. That as persons, they 
are considered by our law, as accountable moral agents, possessed of 
the power of volition and locomotion. That certain rights have been 
conferred upon them by positive law and judicial determination, and 
other privileges and indulgences have been conceded to them by the 
universal consent of their owners. By uniform and universal usuage, 
they are constituted the agents of their owners, and are sent on their 
business, without written authority. And in like manner, they are sent 
to perform those neighborly good offices, common in every community. 
They are not, at all times, in the service of their owners, and are 
allowed, by [637] universal sufferance, at night, on Sundays, holidays, 
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and other occasions, to go abroad, to attend church, to visit those to 
whom they are related by nature, though the relation be not recognized 
\>y municipal law ; and to exercise other innocent enjoyments, without 
it ever entering the mind of any good citizen, to demand written author- 
ity of them. The simple truth is, such indulgences have been so lon^, 
:and so uniformily tolerated, the public sentiment upon the subject has 
:acquired almost the force of positive law. Would it not be absurd to 
(Suppose that the police regulations above noticed, had reference to such 
usages ? ^ 

But, to give to the argument the utmost scope to which it can be en- 
iitled, let it be conceded, that the defendant, in suffeiing the slave to 
•come, or remain upon his premises, without a '^ written pass " from the 
master, was quilty of a violation of the act of 1803 ; what can be pred- 
icated of it? Nothing more than that ^e incurred the pecuniary pen- 
alty prescribed for such violation. And it may be admitted, that, in a 
«uit to recover the penalty, the defendant could not have successfully 
defended himself on the ground, that the owner had, in fact, given the 
slave parol license, or consent, to attend the corn-husking. We have 
■held, that on an indictment for trading with a slave, without a written per- 
mit from the master, it cannot be set up as a defence, that the master, 
in point of fact, knew of, and consented to the trading with his slave in 
the given case ; and for the simple reason, that, by the express terms 
-of the statute on which the indictment was framed, the evidence of the 
master's consent is required to be in writing. But, we likewise held, 
that in common-law [638] action to regain the property received from 
iihe slave, or to recover its value, the master might be repelled, by show- 
ing, that in fact he did verbally consent to the traffic with his slave. 

The principle, we tCink, is alike applicable to the present case. And 
-43uch verbal consent may, as in other cases, be established either by di- 
ject evidence, or be implied from circumstances. 

The effect of this principle, applied to the case under consideration, 
is, that the want of a "written pass," would be of no consequence, 
provided there were sufficient evidence to show the master's verbal con- 
sent, that the slave should attend the coru-husking. 
^ But supposing no consent of the master was given, in any form, and 
that the slave merely of his own volition, went upon the defendant's 
premises, and engaged in husking corn, and that the defendant, know- 
ing that he was there without autho^ty, passively acquiesced in his re- 
maining, and in his continuing to assist in husking corn; would this 
4imount to a conversion? Clearly not, in our opinion. To constitute a 
<)on version, "there must be a positive tortuous act." A mere non- 
feasance, or neglect of some legal duty, will not suffice to support 
trover, although it may constitute sufficient ground to maintain an ac- 
-tion on the case. Bromley v. Coxwell, Bosw. and Pull. 438 ; Ross v. 
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Johnson, 5 Burp. 2825 ; 2 Stark, on Ev. 840. The tacit consent of th& 
defendant, to receive the service of the slave, might for some purposes, 
be equivalent to a previous command. It would undoubtedly be so, ii» 
H suit brought to recover the value of the slave's services. But it can- 
not be held to amount to a conversion. 

[639J This doctrine of constructive Conversion, as applied to slaves, 
must be carefully guarded, or its operation will be extremely mis* 
chievous. 

The only affirmative acts, so to speak, imputed to the defendant, fur- 
nishing the slave with supper and a dram, are entitled to no considera- 
tion in tbe determination of the point of converaion. 

It is certainly true, that if one furnishes liquor to a slave, he may be 
held amenable for a violation of the statute ; and it is likewise true, that 
if the slave should thereby become intoxicated, and, as an immediate- 
consequence of this drunkenness, should suffer injury, such person 
would be answerable to the maater, but not as for a conversion. 

It is not assumed that the defendant is liable in damages for the kill- 
ing of the slave. The charge of the court negatives his liabilit}' on 
that ground, and we think properly. For the killing of the slave can- 
not be regarded as the natural and proximate consequence of the 
omission of duty imputed to the defendant. 

The result of our opinion is, that trover will not lie upon the facts in. 
this record; and in instructing the jury otherwise, the court erred. 
The remedy is case, if there be any. 

Judgment reversed. 



ALPHA YOUNG v. ADAM BUTLER. 

Nashville, December, 1868. 

1. Sale of real estate — Chancery — Deraigxment of title — ExECtJTEb and execc- 

TORT contracts. If the purchaser of a tract of land accepts a deed with covenants of 
warranty, and has possession, he cannot ask for a deralgnment of title, as he could ii hia 
contract was executoiy. 

2. Same— Same — Covenant against incumbrances. It is incumbent on the vendee of 

real estate, before he can rely upon a breach of a covenant against incumbrances, to aver 
and prove the paramount title with all the particularity required of a plaintiff in an action 
of ejectment. 

3. Same— Same— Covenant of seizin. Upon covenants of seizin and right to convey, the- 

vendee must, before he is entitled to any relief, by averment and proof, negative the 
words of the covenant. 

4. Same- Same— Eviction— Fraud— Insolvency of the vendor. If the vendee of 

real estate accepts a deed with covenants of warranty, a Court of Chancery will not rescind 
the contract or stay the collection of the purchase -money, for a mere defect of title, if 
the case be free of fraud and the vender is solvent, but will leave the party to his remedy 
upon the covenants taken. If the covenants have been actually broken, and the vendor 
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1b insolyent, a Court of Equity may restrain him from proceeding to collect the whole- 
amoant of the purchase -money, and may set-off the damages occasioned by the breach 
of the covenants against such unpaid purchase -money. [Cited in Bradley v. Dlbbrell, 8 
Heisk. 624.] 

FROM WARREN. 

[640] This cause was heard upon original and cross-bills before 
Chancellor Ridley, at the September term, 1857. He pronounced a de- 
cree for the complainant in the original bill. The defendant appealed. 

W. Britton, for the complainants assumed that when a party take 
possession of a tract of land, [641] under a deed with covenants of 
general warranty of title, without any fraud on the part of the vendor, 
he has no right to come into a Court of Chancery and allege or set up a. 
defect in the title. If the vendee is evicted, he has his remedy at law. 
Buchanan v, Alwell, 8 Humph. 516; Kimbrough v. Benton, 3 Humph. 
116 ; Elliott V. Thompson, 4 Humph, 99. 

T. B, Murray^ for the defendant ; W. P. Hickerson^ for the defend- 
ant, said: 

We insist the decree is clearly erroneous, because Young by his bond, 
guarantees that he has a good and sufficient title to the whole tract and that 
it contains 567^ acres. And a vendor who asks, as in this case, a speci- 
fic execution of a contract, must show a clear legal title. A vendee will 
be not compelled to take a doubtful title. 

But it is said he has a title by prescription. A title by prescription 
can only be acquired when a party, and those under whom he claims, 
have been in possession under a title, defining the boundaries, con^nu- 
ously for twenty years. 

There is not one word in this record showing that Young, or those 
under whom he claims, ever had possession, outside of the boundaries 
of the land, the 141 acres covered by the aforesaid grants. 

But if it were admitted that Young had a title by prescription, Butler 
is not compelled to take such a title. Cunningham v. Sharp, 1 1 Humph. 
116. 

But it may be said, that although this is so, still [642] this court has 
no jurisdiction, as Butler is in possession under a deed with covenants 
of warranty. There is, I admit a class of cases to which this rule ap- 
plies. Such is the case of Elliott v. Thompson, 4 Humph. 99-102. 

But that rule cannot apply to the case at bar. 

1. Because Young himself come, into this court asking the court to- 
execute specifically the contract between him and Butler. This court 
has original and exclusive jurisdiction in such cases. Butler having^ 
been brought here by Young, presents his cross-bill, and says, to Young, 
I want just what you ask; I want to execute the contract specifically; 
I want a clear title to the land ; I want to pay the purchase-money ; and 
if you cannot execute the contract substantially, I want a rescission of 
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the contract. Yoang answers this bill, and says, report upon my title; 
it is good. 

2. Because, although Butler has a deed, he did not receive it as his 
title, but objected to it at the time, and still holds Young's bond. 

3. Because the facts, as charged in Butler's cross-bill, and which are 
abundantly sustained by the proof, show that the attempt to sell Butler 
land to which he had no title, and to get him to receive the deed there- 
for, amount to a charge of the grossest fraud on Young's part. This 

ogives the court jurisdiction. WooSs v. North & Johnson, 6 Humph. 
809. 

4. This court has jurisdiction to rescind this contract, because it can- 
not be executed. Young has Butler's money, and Butler has no title. 
Reed v. Noe, 9 Yerg. 283. 

But if there was doubt about the jurisdiction. Young [643] having 
•answered, and this being, at least, a case in which this court, under all 
the facts in this case, has concurrent jurisdiction with a Court of Law, 
will not, after all the costs that has been incurred ^ and after Young has 
thus experimented with the court as to his title, turn Butler over to a 
court of law to begin again. 

If tliis be so, in this sort of case, it is hard to understand what is 
meant by the act of 1851 amending the Chancery practice. 

Wright, J., delivered the opinion of the court. 

This case comes to this court upon bill and cross-bill. 

In November, 1855, the complainant sold to the defendant a tract of 
land^ upon which he resided in Warren county, including some valuable 
mills thereon, together with some personal estate. The consideration of 
the entire purchase was $7,000, $1,300 of which the defendant paid in 
cash, and executed his note for the residue, due the 1st of April, 1856, 
at which time he was to have possession and a deed in fee-simple, upon 
completing the payment of the purchase-money. 

He took of complainant a title bond to that effect, in which there is a 
stipulation that the tract of land shall contain 567^ acres ; and they 
mutually agreed that a survey should be made by the county surveyor 
between that time and the first of April, and prior to [644] the making 
of the deed, with a view to ascertain the exact quantity. 

The land sold was made up of various small tracts, which lie adjoin- 
ing each other ; and they were described by metes and bounds with great 
particularity in the title bond. 

On the first of April, 1856, defendant appeared, demanded and re- 
ceived possession of the tract of land and other property, and has held 
it and resided upon it ever since, save as hereinafter shown. 

He averred his ability to pay the purchase-money at the time, and his 
willingness to do so upon receiving a deed. 

It appears, that about the time of the purchase, one Wilkinson had 
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possession of, and claimed aboat fifty acres within the bounds ,of the 
tract, and that a suit was pending in the name of one Black, under 
whom complainant derived title, and for complainant's benefit, to re- 
cover the same of Wilkinson. But neither complainant or defendant 
then regarded Wilkinson's claim as of any avail, or at all in the way of 
the trade between them. 

The county surveyor had made two surveys of the land, in one of 
which he found the quantity to be 611 acres, and in the other 567^ 
acres. 

But the defendant aiKected not to be satisfied with these surveys. 
Finally, however, after he had examined them, and after a good deal of 
-discussion as to the boundaries of the land and the nature of the title, 
he agreed to accept a deed, and pay the unpaid purchase-money. And 
on tli^ 24th of April, 1856, complainant executed to him a deed in fee 
simple, with full covenants [645] of warranty, which he accepted ; 
•caused complainant to acknowledge it before the clerk, and on the same 
day had it duly registered. 

But he still did not complete the payment of the purchase-money ; 
but on the same day, after the registration of the deed, presented to 
complainant, in writing, various objections to the title, which seem to 
have been frivolous and unfounded. 

The complainant, however, attempted to remove them, and caused 
one Mercer to execute a quit-claim deed to the land to the defendant, in 
which he disclaimed all interest, and recited that he made the convey- 
ance to satisfy the defendant. 

The defendant still did not pay the residue of the purchase-money, 
and complainant has obtained judgment at law for the same; and also 
filed an attachment bill, and has attached certain personal estate of de- 
fendant to pay the debt. 

The object of the cross-bill is to stay, by injunction, the collection of 
the remaining unpaid purchase- money, until complainant shall exhibit a 
valid and connected chain of title to the land, and if any be lost by 
better title, an abatement for that ; and, also, that an accurate survey 
be had, and an abatement for any deficiency in quantity. 

The clerk and master, upon a reference to him, reported the land taken 
by the Wilkinson suit at forty-four acres, and the deficiency in quantity 
at nine acres — in all fifty-three acres ; and that, as to the residue of 
the tract, the title was valid. 

To this report the defendant filed only two exceptions ; first, because 
the clerk and master had reported the [646] title of Young good to the 
whole tract, fifty-three acres, when, in fact, he does not show a good 
and valid title to any portion of said land ; second, because he only 
allowed defendant credit at $9.50 per acre for the deficit, when the proof 
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showed the value of said deficit, as a part of the whole tract, to be $15* 
per acre. 

The Chancellor overruled the exceptions on both sides, and decreed 
in accordance with the report, which was confirmed, that complainant 
had a valid title to the entire tract, and that it contained the proper 
quantity, except the fifty- three acres ; and, as to the value of that, gave- 
a decree against complainant and his sureties in a refunding bond, ex- 
ecuted in the cause upon a dissolution of defendant's injunction upon 
the judgment at law, which complainant had been allowed to collect. 

To this decree complainant submits, and the defendant appeals to this 
court. 

We think the Chancellor's decree is correct. 

The counsel of defendant have assumed in argument here, that the 
decree is erroneous upon several grounds, all of which we deem unten* 
able. 

In the first place, the bill of the comolainant can not, as they insist, 
be regarded as one seeking the specific p^f ormance of the contract be- 
tween complainant and defendant. It has none of the features of such 
a bill. Its only object is to attach and sell the defendant's estate to> 
pay the remaining purchase- money. It does not even seek to enforce a 
lien upon the land. He cannot be regarded as standing here upon the 
title bond and a bill to enforce its performance. He has accepted a 
deed with covenants of warranty, and has [647] possession, and is in: 
no condition to ask for a deraignment of title, as he would be if he stood 
upon an executory contract. The case of Cunningham v. Sharp, 11 
Humph. 116, to which we have been referred, is, therefore, wholly un- 
like this. The position assumed for him, that he did not freely and 
fairly accept the deed, is, we think, entirely unfounded. From the facts 
in this record, we have no doubt that it was his purpose, from the be- 
ginning, to obtain the deed and the possession of the property without 
paying for it, until such time as it suited his convenience to do so. 

Neither is there any foundation for the position assumed, that com- 
plainant was guilty of fraud in the sale of this land, upon which to base 
a ground for the interference of a Court of Equity^. No such thing is 
alleged or pretended in the answer to the original bill, or in the cross- 
bill. And in the amendment to the cross-bill it is evident the charge is 
not earnestly insisted on. And, if it were, it is denied in the answer,, 
and not sustained in the proof. 

The deed, in addition to the covenant of general warranty, which was- 
all the title bond required, contains covenants of seizin, right to con- 
vey, and that the land is free from incumbrances. And it is said, if 
complainant had no title, a Court of Chancery may relieve on these 
covenants, because there was an instantaneous breach of them. 
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A conclusive answer to this is, that the defendant nowhere, either in 
fais bill or answer, alleges or avers any want of seizin or title in com- 
plainant, or the existence of any valid incumbrance, much less does he 
y «how any such thing by proof. 

[648] He simply says, the corpplainant has failed to produce such a 
title as he is entitled to receive ; that he is unwilling to rescind the con- 
tract, inasmuch as he has gone on the land to live, and has made valua- 
ble improvements on it, and he asks for an injunction against the pur- 
^chase-money until the complainant shall exhibit his title. And in the 
amended bill he alleges that certain persons, by name, claim small por- 
tions of the land ; but does not pretend to aver that these claims have 
itny validity whatever. As to the covenant against incumbrances, it 
was incumbent on the defendant, before he could claim anything under 
it in his cross -bill, to aver and make out, by proof, the paramount title 
with all the particularity of a plaintiff in ejectment. Rawle on Coven- 
Ants for Title (2d ed.), 87, 135, note 1, 147; Bickford v. Paige, 2 
Mass. 461. 

And as to the covenants of seizin and right to convey, it was certainly 
jiecessary to negative the words of the covenant, and, perhaps, in the 
proof, to take some steps toward showing a branch of the covenants. 
lUwle, 84, 87,. 88. 

So that if defendant, upon his cross-bill, be regarded as in the proper 
form under the effect of the 9th section of the act of 1852, ch. 365, be- 
•cause complainant failed to demur and answered, yet these covenants 
-will not avail him, because he has shown no breach of them. 

We put out of the case altogether the claim of Wilkinson, and any de- 
ficiency in the area of the tract, because defendant was allowed for that in 
the decree, as much, certaidly, as he was entitled to. 

The settled rule, however, is, where there has been no eviction, a 
Court of Chancery will not rescind the [649] contract, or stay the col- 
lection of the purchase-money, if the case be free of fraud, for a mere 
defect of title, but will leave the party to his remedy upon the covenants 
taken. Woodruff v. Bunce, 9 Paige, 443 ; 1 Johns. Ch. 218 ; 2 Johns. 
•Ch. 519; 8 Humph. 516, 519; 4 Humph. 99. 

And this is so if the covenants have been actually broken, unless the 
grantor is insolvent, in which event a Court of Equity may restrain him 
from proceeding to collect the whole amount due for the purchase- 
money, and may offset the damages occasioned by the breach of the 
covenant of seizin, etc., against such unpaid purchase-money. 9 Paige, 
443, 444; 2 Johns. Ch. 519; 4 Humph. 66-68. 

But here complainant is solvent, and there is no averment to the con- 
trary. 

It follows, if complainant's title be defective, defendant can have no 
relief in this proceeding. 
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Bat we have little doabt, from what we see in this record, that thoagb 
the title, perhaps, is not at present so made oat as that defendant woald 
be obliged to accept it, if this were an application for a specific per- 
formance, yet that, with proper care and labor, a valid title may be 
shown in complainant. 

Decree afllrmed, with costs. 



WILLIAM KANKIN v. J. A. BLACK, Administrator, et aL 

* 

Nashville, December, 1868. 

1. Sale ov beal estate— Chancert— joist purchase. If two or more persons make a 
joint purchase of real estate, each is entitled to participate eqoally in profit and losa^ 
without regard to equality in payment of the purchase- money; but the property thus 
purchased will be held bound for any excess paid by one over another. [Citing Gee v^ 
Gee, 2 Sneed, 385.] 

S. Same —Same— Partition. If one of the Joint purchasers dies, a proceeding to sell the- 
real estate thus purchased, to equalize the payments, does not fall within the rules appli- 
cable to sales for partitions, and for the payment of debts, requiring proof, on account^ 
etc. It is in the nature of any other original suit in chancery, and governed by the same 
rules of practice. 

S. Same — Same — A cross -bill Br the minor cures defects. I\ real estate is sold upon 
Informal proceedings, and a minor defendant flies a cross -bill by proehein ami, and has 
the sale set aside, and a resale ordered, his position as defendant is changed, and any 
defects that existed in the proceedings on the original bill, can not affect the validity of 
the second sale. 

4. Same- Same- Sale will be sustained if to the interest of the minor. If real 
estate in which a minor is interested, is sold under a decree of court, and the proceedings 
are not void, but merely voidable, the sale will be sustained if most advantageous to Uie* 
minor. If it is absolutely void, it cannot be confirmed. 

FROM WARBEN. 

[650] At the September term, 1858, Chancellor Ridley pronounced 
a decree sustaining the sale of the real estate. The purchasers ap- 
pealed. The facts are stated in the opinion of the court. 

W. P. Hickerson^ for the purchasers. 

[651] Harrison^ for the purchasers, said : 

The act of 1827, ch. 54, directs, that where the heirs, or legal repre- 
sentatives of a deceased person shall inherit any real estate, and the 
same shall be so situated that partition cannot be made, or where the 
land is so situated that it would be manifestly to the interest of said 
heirs that it should be sold, a bill may be filed, and upon satisfactory^ 
proof of these facts, the court may decree a sale. The act of 1829, ch. 
85, provides, that where any real estate is held by tenants in common,, 
and the same cannot be divided as pointed out by law, or where it i» 
manifestly to the interest of said tenants that the same should be sold, 
a bill may be filed, ^^ and the same proceedings to be had, and decree 
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made, as said act of 1827, ch. 54, points out in cases of the heirs of 
persons dying intestate." 

In this case, no proof was taken before the second sale, to show that. 
the thirteen and a half acres of land in the town of McMinnville, was 
not susceptible of division between the parties; and, although the joint 
tenant, Rankin, might have an equitable lien for an over- advancement 
of purchase-money, on the interest of his co-tenant, if the land had 
been divided; or, upon the proceeds of the sale of the whole tract, if 
proof had been taken to show : 1st, That the land was not susceptible 
of division ; and, 2d, That it was necessary to sell the land on account 
of the deficiency of personal assets ; yet it was necessary, in order to- 
authorize the court to decree a sale, and divest the title which the 
minor had in the land, that the provisions of the act of 1827 and 1829, 
should be complied with. 

Mrs. Pope, the widow, for herself and as next fnend [652] of her 
son, Byron Pope, the minor, filed a cross-bill praying the court to set. 
aside the first sale. The court, before ordering a re-sale of the land, in 
addition to taking the steps pointed out in the acts of Assembly above 
referred to, should have appointed a guardian ad litem for the minor. 

Upon the hearing of the petition in this cause, to set aside the second 
sale, and to release the purchaser, Rowan, the court was of the opinion, 
that a good title could not be made to the purchaser, on the ground, 
that the minor was not before the court; but regarding this defect in 
the proceedings as merely technical, proceeded to appoint a guardian 
ad litem, with the view of removing the technical objection to the va- 
lidity of the sale. The court had no jurisdiction to order the second sale, 
the proper parties not being before the court. The sale being thus void, 
it was not competent for the court, by any subsequent proceedings, to 
force the title upon the purchaser. Crabtree v. Niblett, 11 Humph. 
488. 

In the case in 11 Humph. 488, the guardian answered, making in his 
answer the proper issue, admitting the existence of debts, etc., and that 
there was no personal property. In this case, the guardian of Byron 
Pope, the minor, subsequently appointed as above, merely answers, in- 
sisting, that on account of a decrease in the value of the real estate, it. 
would be doing his ward an injury to have the second sale set aside. 

In this case, as in the case of Frazier and Tulloss v. Frazier et al,, 
1 Swan, 79, the real estate was sold before any account was taken, or 
report of deficiency of personal assets confirmed by the court. 

[6531 Nor can the subsequent report, confirmed by the court, vali- 
date the sale previously made. 1 Swan, 79. 

J, L, Spurlocky for the heirs, said : 

Rankin and Popawere joint purchasers of the land in controversy,. 
by deed, bearing date 1st of March, 1852. 
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Rankin had paid, before the last sale was ordered, $1,151, more than 
his part of the purchase-money, as appears from the master's report. 

We insist, on an adjustment of accounts between joint purchasers, or 
others standing in their shoes, the matters must be equalized ; and the 
land is held bound by a Court of Equity, for the excess paid by either, 
-above his one-half of the consideration. 

The court say it is not a lien or a mortgage, but a principle of equity, 
producing the same result in a given case. Gee v. Gee, 2 Sneed, 395. 

The joint tenant, who has paid an excess above his interest of the 
purchase money, may look to his co-tenant's interest in the land, as a 
•source of reimbursement, without subjecting his personal property to 
the payment of said excess. Therefore, if the tenant who has not paid 
his part of the purchase-money die, it is unnecessary in a proceeding 
instituted by his co-tenant, to subject the interest of the deceased 
tenant to the payment of purchase-money advanced for him, to show 
that his personal property has been exhausted ; [654] neither is there 
say necessity for fixing a minimum value on his interest in the joint 
property, because his co-tenafit, who has advanced the money for him, 
is entitled to it out of said interest, irrespective of what it may bring. 

If joint owners hold their interest unincumbered, and one is a minor, 
a sale cannot be had, without first showing that the property is not sus- 
•ceptible of a fair division, or that it is manifestly for the interest of the 
minor to have it sold, but not ^o when one has paid an excess over his 
part of the consideration, and is seeking the recovery of his money out 
vof the interest of the other. There was no necessity for the service of 
process upon the minor, or the appointment of a guardian ad lUem^ 
because he was before the court by his next friend, as complainant, 
^ee Brown's case, 8 Humph. 200. 

The court is referred to the decrees pronounced in the case in the 
court below, under which the land was sold. Reference is also had to 
the answer of the guardian ad litem^ in which he insists, it would be 
manifest injustice to his ward to set said sale aside. 

Caruthebs, J., delivered the opinion of the court. 

The only contest, in this case, is upon the petition of S. D. Rowan, 
to be relieved from the purchase of certain lots of ground in and near 
the town of McMinnville, sold under decree of the Chancery Court in 
these cases, upon the ground, that owing to the defects in the proceed- 
ings, a good title cannot be made to him. 

[655] Wm. Rankin and Levander Pope purchased of F. K. Bell, 
thirteen and one-half acres of ground, including a tavern-house, in 
McMinnville, at $3,000, in 1852. Pope died soon after, leaving Musa- 
dora, his widow, and Byron, his only child. He had paid only about 
$350 of the consideration before his death, and Rankin largely more. 
Black administered on the estate. 
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Bankin filed his bill against the administrator, widow, and minor heir 
of Pope, charging his excess of payment, that the estate was insolvent, 
the land not susceptible of equal division, and praying that it might be 
flold, the payments equalized, and the proceeds divided, after the full 
payment of the consideration, taxes, and expenses. Such proceedings 
were had as that the land was sold in six lots, on the 9th of December 
1854, for $3,670. Rankin was the purchaser of four of the lots, at 
$2,880. At March term, 1855, the report of this sale was confirmed, 
and title vested in the purchasers, subject to the lien for the purchase- 
money. 

Musadora Pope for herself, and as next friend for her son Byron, 
filed her bill on the 14th of December, 1856, to set aside the sale which 
had been made, and have a division or resale, because the former pro- 
ceedings had been such as not to be binding upon them. This bill was 
:filed against Rankin and the other Durchasers, and L. D. Mercer, who 
had become administrator de boms non of L. Pope. The prayer was 
granted, and a resale ordered. There was no exception to this decree 
on the part of the purchasers or the original complainants, although they 
resisted it in their answers, and contended for the validity of the sale 
under which they purchased. But the court set it aside, because [656] 
the infant had not properly become a party, and the parties acquiesced. 

At the resale, on the 26th of September, 1857, S. D. Rowan being 
substituted to the bids of J. M. Cain, was the purchaser of lots Nos. 1 
and 2, for $3,190. Britton and others bid off the other four lots at 
•$1,105 — making a total of $4,385, being and advance upon the first 
fiale, of $715. 

On the 23d of March, 1858, the said S. D. Rowan, the largest pur- 
ohaser under the last sale, filed his petition to be released from his pur- 
chasers, because a good title could not be made to the lots, as the sale 
was irregular and void as to the infant. The widow, and the guardian 
•od litem of the infant, answer and insist that the sale was legal, and at- 
tribute the anxiety of the petitioner to pry out defects in the proceed- 
ings, to a fall in the price and value of property. The intelligent guar- 
•dian of the minor says in his answer, that it would be most unjust and 
injurious to his ward to annul the sale, as the property could not be sold 
^or so much again. So far, then, as the interest of the infant is con- 
oerned, the proceedings should be sustained, if consistent with the law. 
The question, in such a case, is, was the sale utterly void, or only void- 
able and capable of confirmation. 

The defects are thus stated in the petition : *' A good and sufficient 
title cannot be made to your petitioner for the reason that no proof was 
taken as to the necessity of selling the lots, in order to divide the same 
among the claimants, and for further reason, that no account, previous to 
aaid sale, of assets, debts^ and credits of the estate of said Levander 
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Pope, deceased." F^^] Again it is stated that there was do proof that 
partition could not be made, nor that it was manifestly to the interest of 
the parties to sell. We will briefly examine these grounds of objection 
to the title. 

This is not the ordinary case of an application for a sale for partition 
by heirs or tenants in common, nor by the administrator or creditors for 
tbe payment of debts on failure of assets, nor yet is it the usual case of 
a bill by a vendor to assert his lien for the purchase-money. It 
rather combines some of the features of all, with the additional fea- 
ture, that the original complainant, [Ranklin, and the decedent, L. 
Pope, were joint purchasers, who made | unequal pa^'ments of the 
consideration. The main object of the bill is to equalize the payments 
by the sale of the property, and divide the profits, if any. It is charged 
that the decedent only paid $350 in his lifetime, and his administrator 
about $400 more, and that the balance was paid by the complainant. 

The administrator is made a party to ascertain the state of accounts, 
and make an exihibit of the assets in his hands. He answers that the 
estate is ins9lvent, as charged in the bill, and so it turns out upon the 
report of the master afterwards made. The widow and infant heir were 
made parties, but because the answers of the guardian ad litem and of 
the widow were not such as the rules of the court required, the first sale 
was set aside, upon their cross-bill for that purpose, and the re-sale upon 
the prayer of their bill ordered. It is difficult to see how any defects 
in the service of process, or answer of the infant^in the original case, if 
any existed, could effect the last sale, as that was made when he waa 
properly before the court, [6^8] by next friend, in the cross-bill, with 
a prayer for division or sale. 

We held, in the case of Gee v. Gree, 2 Sneed, 395, that in case of a 
joint purchase of land, if one paid more than his half of the purchase- 
money, a Court of Equity would hold the land bound for the excess. 
In that case it was insisted that there was a resulting trust to the extent 
of the over-payment, and that each was entitled to an interest in the 
land to the extent of his payment. So that if one had paid none, he 
would have no interest, though a joint purchaser. That would be so in 
the case of a resulting trust. But that was not such a case, nor is this. 

Where the adventure is joint, each is entitled to participate equally in 
profit or loss, without regard to equality in payment. But it is a clc^ar 
principle of equity, that the common property will be held bound for 
any excess paid by one over the other. It is analogous to the law of 
partnership by which as between the partners, the capital must be 
equalized out of the partnership effects before the profits can be di- 
vided. 

This case, then, does not fall under the rules settled by our decisions 
in cases of sale for partition, and for the payment of debts, in relation 
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to the necessary proof, accounts, etc. And that is the ground upon 
which the petition is }3ased. It appeared by the bilt and answers in the 
original case, that the complainant and deceased were purchasers of the 
land and lots, that their payments were unequal, and also that the estate 
of Pope was insolvent. This was enough to authorize the sale of- the 
property for the equalization in payments and division of profits. For 
this the land was bound [659J at all events, where there were not suffi- 
cient personal assets. But let this be as it may, the sale was made ulti- 
mately upon the bill of the infant, b}' next friend, and all necessary ac- 
counts taken, either before or after the sale to settle and adjust the 
rights of the parties in the proceeds. The infant, as we see, would be 
injured by setting it aside, and he is before the court in a manner and 
form in which he can legally be divested of his title for the benefit of 
the purchaser, and therefore, there can be no objection to the validity of 
the sale. The widow releases her claim of dower in the interest of her 
husband in this property. There is, then, no difficulty as to the title, 
and the decree of the Chancellor dismissing the petition and ordering 
the money to be paid by the purchaser, is affirmed. The cause will be 
remanded for further proceedings under the decree for the full set- 
tlement of the rights of the parties. 



W. LOWE V. E. & K. RAILROAD COMPANY. 

Nashville, December, 1858. 

1. Principal and aqbnt— When agent's authority ceases —Notice. The power and 

authority of the agent of a railroad company to receive subscriptions for stock, ceafies 
when the subscription is complete. When made, the subscription instantly insures to 
the benefit of the company, and creates, in law, a contract directly between the subscriber 
and the company. The agent has no power to abrogate or annul the subscription ; and, 
consequently, notice of an intention to revoke it must be given to the conlpany, and not 
to the agent. 

2. Railroad company— Conditional subscription op stock— Revocation op sub- 

scription-Notice. A party who makes a conditional subscription of stock to a rail- 
road company, by agreement with a person who is not the authorized agent of said com- 
pany, may withdraw or revoke his subscription at pleasure, without notice to the 
company, at any time while the subscription book remains in the hands of such person, 
and before the company has acquired any right to or Interest in it. 

8. Same — Question reserved. The weight of authority is, that a party who makes a con- 
ditional subscription of stock to a railroad company, is bound, if the condition is ulti- 
mately performed, unless there is an express revokation by him; but this question is not 
authoritatively determined in this case. 

FROM DAVIDSON. 

[660] This cause was heard at the January term, 1858, Baxter J. , 
presiding. Verdict and judgment for the plaintiff. The defendant ap- 
pealed. 
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John Marshall and Neil S. Brown^ for the plaintiff in error ; Andrew 
Ewivg^ for the defendant in error. 

Mc Kinney, J., delivered the opinion of the court. 

This was an action of debt, to recover the amount of several different 
calls on twenty -five shares of capital stock of the company, alleged to 
have been subscribed by Lowe, and which he had refused to pay. Ver- 
dict and judgment were for plaintiff for $300, the amount of the several 
calls, with interest from the time calls were respectively demanded. 

[661] The main ground of defence to the action was, that the de- 
fendant's subscription had been revoked and withdrawn before it was 
accepted or received by the company. 

It appears that two or three different routes had been prepared for 
the location of the road. And at a meeting of the board of directors, 
on the 21st of April, 1854, it was resolved that said road " be located 
upon the route from Edgefield to a point in or near the town of Spring- 
field, in Bobertson county," * * * u upon the condition that a 
subscription of good and reliable stock, to the amount of at least $150,- 
000, shall be obtained upon said route, and in the civil district in which 
Springfield is situated." It seems that great solicitude was felt by a 
portion of the inhabitants of Springfield to have that village made a point 
in the line of the road. And to that end, certain individuals, volunta- 
rily, without any appointment or authority from the board of directors, 
get up subscription papers, and went to work, upon their own individual 
responsibility, with great energy and zeal, to procure subscribers. 
Some of these movements, it appears, were made prior to, and^in antici- 
pation of, the conditional location made by the board, on the 21st of 
April, 1854. Amongst others, who took it upon themselves to procure 
subscriptions for stock, was Edward S. Cheatham, a resident of Spring- 
field. In the paper held by him, the terms of the subscription were 
stated in writing ; and it was stipulated, that the promise and agreement 
to take and pay for the stock subscribed, was '^ upon the express condi- 
tion that Springfield is made a point in said road." 

To this paper, and upon the foregoing condition, the defendant sub- 
scribed for forty shares, amounting to $1000 ; [692] which subscrip- 
tion was made after the conditional location of the road before men- 
tioned. 

At a subsequent meeting of the board, 29th of July, 1854, a resolu- 
tion was adopted directing the engineer, as soon as possible, to make 
the final location of the route from Edgefield to Springfield ; and, by 
another resolution, a call of eight per cent, on the stock subscribed was 
made, payable in monthly installments of two per cent, from the 2d 
day of September following. 

Afterwards, on the 9th of September, 1854, the board resolved to re- 
scind and did rescind and annul the previous resolutions fixing the loca<> 
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tion of the route from Edgefield to Springfield, on the ground, as the pre- 
amble to the resolution states, that the subscription books upon the Spring- 
field route had not been delivered to the board, nor had payment of the 
calls made by the board, been made ; and that, from further surveys, 
it was indicated that a cheaper and shorter route might be selected. 

After this action of the board the Robertson county subscribers held 
a public meeting at Springfield, on the 25th of the same month, with a 
view to determine whether they would consent to pay the calls made by 
the board, while the location of the road was in suspense, running the 
risk of the final location being made by Springfield. At this meeting the 
defendant, Lowe, publicly repudiated and revoked his subscription, on 
the ground that the board had violated its agreement by annulling the 
previous location of the road ; and distinctly directed £. S. Cheatham, 
who was present and had the subscription book or paper then in his pos- 
session, [663] to erase his name, and not to deliver it to the board with 
his name upon it, as he would no longer be a subscriber, and would not 
pay for the stock ; and ever afterwards refused to have anything to do 
in the matter. Cheatham, in reply, stated that the subscription book 
was still in his hands ; that it had not been delivered to the board, and 
would not be for some time. After revoking his subscription, however, 
the defendant said, that if the location of the road were fixed by Spring- 
field, and work commenced on it, he would be willing to pay the amount 
of his stock, and even double it, if necessary. 

Subsequently, by a resolution of the board, passed on the 19th of 
September, 1855, the road was permanently and unconditionally located 
on the Springfield route. 

It appears that only about $130,000 of the $150,000 of stock re- 
quired by the resolution of the 21st of April, 1854, was made up. 

It is distinctly proved by Mr. Watson, who was president of the com- 
pany from March, 1854, to some time in 1856, that the Springfield 
subscription book was not delivered to the board by Cheatham ^^ until 
the final location of the road in September, 1855, or, perhaps, after- 
wards; " and not until after this was the Springfield stock transferred 
to the books of the company. It is also positively proved by Mr. Wat- 
son, that he himself was the only agent authorized by the board to re- 
ceive subscriptions for stock in the road ; and that Cheatham was not an 
agent of the board. He likewise proves that, as agent, he visited 
Springfield, made a [664] public address, and exerted himself to pro- 
cure unconditional subscriptions for stock, but failed to obtain any. 

The general question upon the foregoing facts, is. Was the defendant 
discharged from liability upon his subscription? 

The court, in substance, instructed the jury that if the company had 
accepted the subscription of Lowe, and had performed, or bound itself 
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to perform the condition, he would be liable. But, that until accept- 
ance of his proposition and performance, or an obligation to perform 
the condition, Lowe had a right to withdraw it. But that to make the 
revocation effectual, so as to discharge his liabitity, it was necessary that 
the company should hare had notice of such revocation, before its ac- 
ceptance of defendant's subscription. That if Cheatham were an au- 
thorized agent of the company to receive the subscription, then notice 
of the revocation to him would be notice to the company. 

But if Cheatham were not the agent of the company, in receiving the 
subscription, but it had been made to him as a mere volunteer, with the 
view that it should be offered by him to the company, as an inducement 
to the latter to locate the road by Springfield, then, Cheatham would be 
the agent of the defendant only ; and notice to him of the withdrawal 
of his subscription by the defendant, would be of no avail. That to be 
effectual in the latter view, it must appear that notice of the revocation 
had been brought home to the company, before the defendant's sub- 
scription had been tendered to and accepted by the company, otherwise 
than by notice to Cheatham, and that if the company [665] accepted 
and acted upon it, before obtaining such notice, the defendant would be 
bound. 

We are unable to concur with his honor upon either of the foregoing 
propositions. 

1st. Supposing Cheatham to have been the properly constituted agent 
of tiie company, it is clear, that his agency would have extended no 
farther than merely to receive subscriptions for stock. When the sub- 
scription was complete, the authority of the agent was exhausted; and 
his agency, as to that particular subscription, was functi^a officio. He 
had no power to do any further act respecting it. . The subscription in- 
stantly inured to the benefit of the company, and created, in law, a con- 
tract directly between the subscriber and the company, to abrogate or 
annul which, was not within the scope of the agent's power. And, 
consequently, notice to such agent of an intention to revoke the sub- 
scription, would be a nullity. The notice in such case, if it could be 
available at all, must be to the company. But as the error upon this 
point was in favor of the plaintiff in, error, we need not pursue the dis- 
cussion further. 

2d. Whether Lowe, in the absence of an express revocation, would 
have been bound by his conditional subscription, notwithstanding the 
act of the company in annulling the first location, on the faith of which 
the subscription was made ; provided the condition was ultimately per- 
formed by the company, is a question not necessary, perhaps, to be con- 
sidered in the determination of the present case. The weight of 
authority would seem to be, however, that he would be bound. The 
subscription in such case, seems to be regarded as a *' standing offer,'' 
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irhich, when accepted according to [666] its terms, and acted upon by 
the company, ought to be. binding. Redf . on Rys. 97-98, note 4. 

The case before us depends upon the effect of a positive act of revo- 
cation by Lowe, before the company had acquired any interest in the 
subscription. 

From the proof we assume the fact to be, that Cheatham was not the 
agent of the company. The defendant's subscription, at most, was only 
an offer or proposal intended to be afterwards submitted to the company, 
and which might be accepted or rejected at pleasure. It was founded 
on no consideration moving from the company. It created no contract 
between the defendant and the company — imposed no binding obliga- 
tion upon either, previous to delivery and acceptance by the company. 
Cheatham being the agent of the defendant, with whom the company 
had no connection ; it is clear, that so long as the subscription book re- 
mained in his hands, and before the company had acquired any right or 
interest in it, it was competent to the defendant (as between himself 
and the company), to withdraw or revoke his subscription at pleasure, 
and without notice to the company, for the simple i*eason that the latter 
had not become a party to the subscription, and had no interest in it. 

The neglect of Cheatham, whether intentional or not, to erase the 
name of Lowe, before delivering the book to the company, does not 
affect the question. There is no technical rule of law applicable to a 
case like the present, by which the defendant is precluded from availing 
himself of his discharge, because of want of notice to the company of 
the fact of revocation, before the subscription book came to its posses- 
sion. 

[667] The charge of the court seems to assume, erroneously, that 
inasmuch as the defendant's name had not been erased, nor had notice 
of the revocation been given, when the subscription book was delivered 
to, and accepted, by the company, the latter was entitled to regard the 
defendant's subscription as a valid and binding one, and to hold him 
liable accordingly. This is a mistaken conclusion. We have seen that 
no notice to the company was necessary. It received the subscription 
book at its own peril, and subject to every defence on the part of a sub- 
scriber, which existed at the time the book was delivered by Cheatham. 

We are of opinion, therefore, that Lowe's subscription was annulled, 
and that no recovery can be had against him thereon. 

Judgment reversed. 

•875 



/ 



INDEX. 



[The references are to the figures at the top of the page, which are those of the original 

edition.] 



ABATEIkTENT. See Criminal Law. 

Abatement op suit— By death — Motion to revive. An appeal in the nature of a 
writ of error merely suspends the judgment of the inferior court, and does not annul it. 
If, therefore, the plaintiff in an action for an assault and battery, dies, after an appeal 
in error by the defendant, it is not only the right, but likewise the duty of the personal 
representative to revive the suit in the Superior Court. Kimbrough y. Mitchell, 6S9> 

ACTION. 

Action— DISCONTINT7ANCE of. If a party permit a chasm in the proceedings to occur, by 
failing to continue the process regularly from term to term, until service on the defend- 
ant, it operates as a discorUinuance of his suit. Armstrong v. Marrison, 379* 

ACCOMMODATION ENDORSER. See Summary Proceedings. 

ADMINISTRATION. See PRACTICE AND PLEADING; ABATEMENT; ADVANCEMENT. v 

Administration — Debt due from an heir— assignment of interest. If an heir of 
an estate is indebted to the deceased in a sum which cannot otherwise be made, the 
administrator, by proper proceedings, may subject the interest of such heir in the real 
estate, to payment of said indebtedness. But if said heir has bona fide transferred his 
interest in the estate to an innocent party, the debt not being a lien upon such interest, 
it cannot be subjected to the satisfaction of said indebtedness. 7'owles v. Towles, 601 

ADMINISTRATORS AND EXECUTORS. See Administration ; Practice and Pleading ; 
Abatement. 

ADVANCEMENT. 

Advancements— Notes held by the intestate— Case in judgment. Notes held 
by the father at the time of his death, against a son, are not to be charged as advance- 
ment, unless it be proved that they were used merely as evidences of a gift or advance- 
ments to the son, or that the father did not intend to collect them. The intestate held 
several notes on an insolvent son. The son died before the father, leaving children. 
The notes came to the hands of the administrator without any evidence explaining the 
intention of the intestate, as to whether he held them as debts, or intended tticm as gifts 
to his son. Held that prima fade they are debts, and cannot be charged as advance- 
ments, in the absence of proof showing that the deceased did not intena to collect them, 
or regarded them as gifts to his son. Vc^en^ Admr., v. Bance, 80O 

AFFIDAVIT. See Certiorari and Supersedeas. 

ANSWER. See Evidence. 

APPEAL. See Practice and Pleading. 

Appeal — Effect of. Upon an appeal from a justice's judgment, the cause is not before 
the Circuit Court for revision, as on a writ of error, but for trial de novo upon the merits, 
and regardless of defects in the judgment of the justice, the court should proceed to hear 
the case, and render judgment according to the merits. Allen y.JFood^ 480^ 

APPEARfVNCE TERM. See Practice and Pleading. 

ARBITRATION. See Practice and Pleading. 

ASSIGNMENT. See Administrator; Consideration. 

Assignment— Negotiable paper— Notice to payor not necessary. The assini* 
ment of negotiable paper to a third person, as collateral security for a preexisting lia- 
bility Is valm, and the equity of the assignee is superior to that of a subsequent attaching 
creditor. Notice of the assignment, to the payor of the note, is not necessary to perfect 
the right of the assignee. Sugg v. PoweUt 221 

ATTACHMENT. 

1. Attachment— Prior equity— Fund in the hands of a creditor. A person having^ 
a debt against another, and being in debt to him a larger amount, cannot collect the 
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amount due hUn until the debt due his creditor is paid. A creditor of such person occu-' 
pies no higher ground, and cannot, hj attachment, subject the debt due from such per* 
son to the satisfaction of his claim, until the debt due the former is paid. Arledge 
V. WhUe, U 

■%. Same — First attachment holds. If a person attaches a fund in his hands belon^ng 
to his debtor, his attachment will have priority over a subsequent attaching creditor. 
Ibid. 

Z. Attachment— What a sufficient lew of. The attachment writ came to the hands 
of the sheriff, who proceeded to levy the same on the property specified in the bill 
and writ. He endorsed the day the writ came to his hands, wrote out his levy and 
retarncd it with the writ, but neglected to 8lgn his name to it until after the return, and 
after he went out of office. It is held, that thiH was a good levy, and gave the first attach- 
ing creditor priority of satisfaction over subsequent attaching creditors, whose levies 
were more formal. Lea v. MotxtceH^ 865 

4. Same — Admission of a levy in the bill — Estoppel. If a subsequent attachins^ 
creditor admit in his bill, that an attachment had been issued at the suit of another cred- 
itor and levied, and the property placed in the custody of the law, such creditor is estopped 
to deny the validity of the levy of the first attachment. Ibid. 

■6. Attachment — Deed of trust — Purchase of the trust property. If property Is 
conveyed by deed of trust to secure a debt, and a third person purchase said propettv, of 
the maker of the deed, subject to the trust in favor of the benejlciarie*, sucn purchase 
extinguisheu the right of the debtor, and a subsequent attaching creditor acquires no lien 
upon the property. WiUiam* v. }fhoplet, 401 

AUTREFOIS COXVICT. See Criminal Law. 

BANKS. See Chancery ; Corporation. 

Banns — Contract by — President and cashier — Custom. In an action against a bank 
to recover the amount of a draft drawn and signed by its president, with acceptance 
waived, it appeared that no special authority was delegated to that officer to draw checks 
by the chai*ter. but that such duty, by the general custom of other banks, devolved upon 
the cashier, except in the absence of that officer, when the dutv was performed by the 
president; that such also had been the usage of the bank in tiiis c-ase, and that in the 
absence of the re§[ular cashier, but while a temporary cashier was discharging his duties, 
the draft in question had been drawn and signed oy the president; it is held that the 
bank was liable for the payment of the draft. Ntiffer v. The Bank qf Knoxvillet 162 

BAILOR AND BAILEE. See Statute of Limitations. 

BILLS AND NOTES. 

1. Bills and notes- Non est factum— Bill single, originally void — Re-delivery. 
In order to bind a party on the ground of a re-delivery of a deed originally void, it must 
appear that by such supposed re-delivery the partv has done some act equivalent to the 
execution of a new deed, or that by some' act or declaration he has acknowledged and 
re-delivered a writing which was before impeachable and invalid, intending thereby to 
make it his deed. The action or declaration of the party must be unequivocal, clearly in- 
dicating the intention of the party to adopt the paper as his own, and to assume the lia- 
bility it imposes. McNutt v. AfcAlahotit 9$ 

^. Same — Same — Same. On the trial of an issue upon the plea of non est factum^ it ap- 
peared that defendant had placed his signature and seal to a paper in blank as security 
for another which was afterwards flUed up in the absence of defendant. That defendant 
afterwards called upon the party having custody of the paper, and asked permission to 
look at this " note," that, after inspecting it, and takinjSf a memorandum of the date and 
amount, he observed that he was bouna for the principal in a large amount of money, 
and then returned the paper to the holder; and it is held^ that tiiis was not such an 
acknowledgment and re-delivery as would bind the defendant. Ibid. 

Z, Bills and notes — transfer by delivery — When disposed of by the assignee. If 
one person accept a bill of exchange for the accommodation of another, and before its 
maturity such person delivers to the acceptor notes in the place of money, with an un- 
limited discretion to make such disposition of them as might be tliought pro]>er to enable 
him to meet the payment of the bill soon falling due ; and u))on the maturitv of the bill, 
the acceptor, not having made any disposition of the notes, pays the same, he can make 
a valid disposition of said notes to reimburse himself the amount paid out of his own 
funds. Dortch v. Frasier, 243 

BILL OF REVIEW. See Chancery Practice. 

BOOK DEBT. See Evidence. 

SOLIDARY. See Evidence; Estoppel. 

1. Boundary — Statute of limitations— Act of 1819, sec. 1. If, at the time of the ex- 
ecution of a deed, the lines are marked, and the boundary thus made varies from the 
lines of the previous conveyances under which the bargainor claims title ; and the lines 
marked are known and recognized by the parties as the true boundary of the land, an 
adverse possession of such land for a period of seven years, claiming up to the new 
boundary thus made, will vest an estate in fee in the conveyee. Mayse v. tafferiff, 60 
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BOUNDARY — Continued. 

S. Boundary — Re-markikg — Case in judgment. A part^ cannot, by an ex-parte survey 
and marking of the lines, fix the boundary of hie land different from that called for in 
his deed. Tiius, in 18(X), the plaintiff and his vendor surveyed and marked the lines of 
the land claimed by him. This survey was made without the knowledge of the adjoin- 
ing owners, and was a departure from the calls of the deed. It is held that the deed 
controlled the boundarv, and that the plaintiff is not entitled to hold the land included 
by his survey. Wood folk v. ComweU^ 273 

3. Boundary — Burying ground reserved and boundary not defined. In a sale of a 
tract of land the plaintiff made this excention, in the deed: " a small lot reserved for a 
burying ground, two poles square, arouna the graves where the said William Hodge and 
his grandchildren are now buried." The deed contained no other description of the 
land reserved Held, that the law would ffx the boundary of the reserved lot, by mak- 
ing the graves which were there when the conveyance was made, a common centre, 
from which, by lines equally extended each way, an area of two poles square, is to be 
laid off. Hodge v. BUmton, . 560 

CASE. See Damages ; Slates. 

CERTIORARI AND SUPERSEDEAS. See PRINCIPAL AND AGENT. 

1. CERTIORARI AND SUPERSEDEAS — DISMISSAL OF THE PETITION — JUDGMENT FOR 12 1-3 

PER CENT INTERKRT— Code, SEC. 3137. Upon the dismissal of the petition for writs of 
certiorari and mpersedeas^ in which the juagment of the justice is com)jlained of, und 
errors therein sought to be corrected, the plaintiff is entitled, under section 3137 of the 
Code, to a judgment against the defendant and his surety to the prosecution bond for the 
amount of the justice's judgment, with interest, at the rate of 12 1-2 per cent per annum, 
from its date, and costs. Allen v. Wood, 438 

2. Certiorari — Cause must be brought up to the next term of the circuit court. 

A petition for a writ of certiorari to remove a cause from before a justice of the peace to 
the Circuit Court, must be filed before the next term of the court after the rendition of 
the ju.stice'8 judgment, and the cause brought up to tliat term, or a suflicient reason 
shown for not doing so. Lanier (^ Brother v. Sullivan^ 440 

3. Certiorari and Supersedeas — Judgment upon the dismissal of the petition- 

Code, SEC. 3138. Prior to the adoption of the Code, it was the practice, where the writ 
of certiorari was used to quash the execution because of some matter arising subsccjjuent 
to the judgment, to award, upon a dismissal of the petition, h procedendo to the justice of 
the peace, to proceed to execution upon the judgment be/ore him. This practice is 
changed by § 3138 of the Code, and a direct judgment is to be given by the Circuit Court 
against the principal and securitv in the prosecution bond, for the amount of the recov- 
ery, with interest and costs. Maileit v. Hutchinson, 568 

4. Certiorari and supersedeas — Granted in open corRT. It is in time, if the appli- 

cation for writs of certiorari and stipersedeas is made in Open court, at the next term after 
the rendition of the justice's judgment, and a sufficient legal reason shown for not appeal- 
ing. Nance v. Hicks, 624 

5. Same — Counter affidavits. Upon a motion to dismiss a petition for writs of certiorari 

and supersedeas, counter affidavits, controverting the truth of its statements, are not 
admissible. Ibid. 

CHANCERY. See Sale of Real Estate. 

1. Chancery — Ignorance of law — Application of the principle. The maxim, that 

ignorance of the law is no excuse for the breach, or non-performance of an agreement, 
applies, tUone, to general public laws, which pret-cribe a rule of action for the wTiole com- 
munity; and has no application to special or private acts, which are only intended to 
operate upon particular individuals. Nor does it apply to foreign laws, or to the laws 
of the other States of the Union. Ignorance of those laws is deemed to be ignorance 
of fact. King v. DoolittUt TI 

2. Same — Same — Same— Bank charters. In the application of this legal maxim, a 

private bank charter, which is merely the title of the parties, stands upon the footing of 
Bi)ecial, or private, acts, foreign laws, and the laws of other States of the Union. Ibid. 

8. Same — Same — Same— Confined to cases of pure, unmixed mistake of law. This 
highly artificial and ri£[id doctrine, is confined to cases of pure, unmixed mistake of law, 
in which there is no mistake of fact, no trust, or element of fraud entering in, and con- 
ducing to the making of the contract. Ibid. 

4. Same— Mistake of fact— When a court of equity will relieve against. If a 
contract is entered into in good faith, by which it is mutually understood and intended, 
for an adequate consideration, the one party shall part with, and the other acquire, a 
valid title to property ; and it turns out that, at the time of the contract, by the operation 
of some settled principle of law, of which they were alike ignorant, the supposed title 
is wholly valueless, or did not, in legal contemplation, exist, in such case, the mistake 
is not a mere mistalce of law, it involves, in some measure, a mistake of fact, as well as 
of law; and a Court of Equity will replace the parties in ^aht quo. Ibid. 

6. Same— Same — Same — Fraud not necessary to relief. In cases of mutual mistake 

going to the essence of the contract, it is not necessaiy that there should be any element 
of fraud to warrant the interposition of a Court of Equity. Relief will be granted on the 

f round of mutual mistake, as to the existence of the thing which constituted the basis of 
he contract. Ibid. 
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e. Same— Whkn negotiable paper subject to equities, nr the HA3n>8 of the eh- 
DOBSKE. The transfer of negotiable paper in payment of, or as a security for, pretxiet- 
ing debt, is not a transfer in the dae coarse of trade, so as to protect the paper in the 
hands of the holder from the equities, to which it was subject, between the origiAal 
parties. Ibid. 

7. Same — Same — Lex*loci contractus, ooyerns — Pbnxstlyania. The Right of parties 
is to be governed by the law of the place where the contract is made. In this case, the 
contract of endorsement was made in Pennsvlvania, and, although the course of judicial 
decision in that State, as to the equities to wiiich negotiable paper is subject in the hands 
of the endorsee, is different from ours, yet, it is settled by her courts, that the transfer 
of the note of a third person, as collateral securitjr for a preexisting debt, without a new 
consideration, will not place the person to whom it is transferred, in the condition of a 
holder for value, so as to protect him against the equities subsisting between the original 
parties. Ibid, 



8. Chancery— Evidence — Effect of order pro confesso. An order w^ ctmfz 

against a defendant to a bill in chancery, has the effect of an answer admitting the alle- 
gations of the bill to be true. Stone, Adm*r., y. Duncan^ IQS 

9. Chancery — Discovery— Evidence. If parties reduce the terms of their contract to 

writing, and it is left with one of them to copy for the purpose of being executed, which, 
through inadvertence is omitted to be done, and a suit at law is brought by one of the 
parties to said contract, the other party is entitled to a discovery by bill in Ctianct'iy, as 
to the identity of the paper thus prepared, and as to whether it contains the terms of 
the contract as agreed upon, to be used as evidence in the trial at law. ElUston v. 
Sugkes, 22» 

10. Chancery— Deeds— Rbformed for fraud or mistake. It is a general principle, 
alike applicable at law and in equity, that a deed must be held to contain the true and 
full contract of the parties, and parol proof cannot be heard to change or reform it; but 
this general rule does not apply to cases of fraud or mistake in the execution of the 
deed. A Court of Chancery has power to reform and correct errors in deeds, produced 
by fraud or mistake. Barnes v. Gregory , t30 

11. Same— Same — Sale in gross and by the acre. A sale of land in gross, in the ab- 
sence of fraud, is binding upon the parties as to quantity ; but if the Mile is by the acre, 
and it turns out that there is a mistake as to the number of acres settled for, either party 
may have the mistake corrected, and an abatement or increase of the price, for the defi- 
ciency or overplus in the quantity sold. Ibid. 

CHANCERY JURISDICTION. See Principal and Agent. 

1. Chancery Jurisdiction— Contract — Corporation. The Legislature granted to the 

complainant a charter to build a turnpike road, which was forfeited by reason of non- 
compliance with the terms thereof. After said forfeiture, the defendant obtained a 
charter to construct a road upon the road-bed indicated in the complainant's charter, 
subject to the condition that the complainant's work under the prior charter should be 
valued, and its value set apart to him in stock in the new company. Upon the orgnniza- 
tion of the new company, the complainant became a stockholder accordingly, out no 
money was paid on account of the new enteri>i'ise by any subscriber, and that charter 
was also forfeited. The complainant, thereupon, filed his bill to compel the new com- 
jiany to contribute and pay to him the amount and value of his work so converted into 
stock ; and it is held that he cannot recover. Hopkintt Adm'r., v. JFhUesides, 31 

2. Chancery — Jurisdiction — Remedy at law. If a person has a perfect remedy at law, 

of which he is not deprived by fraud, or accident, or the act of the opposite party, a 
Court of Chancery cannot grant him relief. GraAam v. Rohertt cf WriglUy 56 

8. Chancery— Jurisdiction— Execution— Sale of a remainder, or reversionary 
interest in realty, a remainder, or reversionary interest in real estate, c^n be sold 
b^ an execution at law. A bill in Chancery is not necessary to reach such interest, and 
will be dismissed upon demurrer. The remedy at law, is complete, and the Chancery 
Court has no jurisdiction. Wiley v. Bridgtnan, 68 

4. Same— Same — Waiver OF jurisdiction— Act of 1852, cr. 365. Although a demand 

may be, purely, a legal one, an order pro confesso, or an answer to the merits, is a waiver, 
under the act of 1852, ch. 365, of the question of jurisdiction. Ibid. 

5. Chancery Jurisdiction— Judgment — Service of process. If a judgment is ren- 

dered against a party without service of process upon hira, and by reason thereof he 
does not appear, or make defence to the action, a Court of Chancery will enjoin such 
judgment; and it is not necessary to relief in such a case, to show that a valid defence 
could have been made by the party if he had been summoned. BeU v. fFiUUuns^ Admin- 
istratOTt 299 

CHANCERY PLEADING. 

1. Chancery Pleading— Demurrer— Original and amended bill. If a demurrer is 

too broad it looses its effect. Hence, if a general demurrer is filed to an original and 
amended bill, and the original is defective and demunable, yet the amended bill is not, 
the demurrer will not be sustained as to either. Fay v. Jones, 442 

2. Same— Same— Bill multifarious. Objection to a bill because it is multifarious, can 

be taken only by special demurrer. Ibid. 

S. Same — Same- Attachment — Acts of 1836 and 1843. If an attachment is sued out, 
and no one of the grounds for an attachment embraced within the provisions of the at- 
tachment laws, is alleged, it will be dismissed upon demurrer. Ibid, 
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CUAyCERY PRACTICE. See Evidencb. 

I. Chancery Practice— Bill of review— Statute of limitations. A bill that assumes 

that a sale made under a judicial proceedinv is ab^olutelv void, and seeks to set aside 
and annul, and not to review and correct it, Is not a bill of review, and is not barred bj* 
the lapse of three years from the termination of said proceeding. Goodman v. The Ten- 
nestee Mining Company, 179 

5. Chancery PRACTICE— Bill of review— Power of the court over its decrees. 
A decree which is a final adjudication upon the rights of the parties, passes beyond the 
Control of the court after the term at which it was pronounced, and caunot be changed 
or altered, except upon a bill of review filed within proper time. AUen v. Barksdale, 238 

3. Same — Same — Same — Case in judgment. A final decree was made in 1859, settling 

the rights of the pl[rties to certain slaves. After the lapse of more than three years, this 
bill was filed, alleging that said suit was prosecuted upon a champertous agreement, but 
the complainants were irnorant of it until a short time before filing of the bill. Held, the 
court had no power to alter or change the oiginal decree passed in 1852, that this is not 
a bill of review, and if it was, it is not filed within proper time. I hid. 

4. Chancery practice- Reference to the master. According to the established 

course of chancerv practice, the question of title to slaves isa prouer matter for the deter- 
mination of the Chancellor. It is not a proper matter of references to the master. 
Woodson V. Smith, 276 

^. Chancery practice— Evidence— Discrediting a defendant. To the extent that a 
discovery is sought from the defendant in a suit in equity, he is the witness of the com- 
plainant, and the latter is bound by his statements unless he disprove of them. This 
mav be done by other evidence, but not by attacking the general character of the 
defendant. Murray v. Johnson, 363 

«. Chancery Practice— Sale of property— Debt first to be ascertained. When 
it becomes necessary to order a sale of laud to pay a debt, the exact amount due must be 
ascertained and stated in the decree, and a reasonable time given the defendant to pay 
the amount Into the ofHce of the master, before proceeding to sell. It is an erroneous 
practice to refer the matter to the master, to ascertain and report to the next term, the 
amount due ; and in the meantime direct a sale of the land if the debt is not paid into the 
office by a day specified. Leuis v. Baker, 386 

7. Chancery Practice — Decree for defendants. It is the settled law of the Court of 
Chancery that a decree may be made between co-defendants, grounded upon the plead- 
ings and proof between complainant and defendants, and founaed upon and connected 
with the subject-matter in litigation between the complainant and one or more of the 
, defendants. Such decrees are made to prevent a multiplicity of suits. Ingram v. 
Smith, ill 

5. Chancery Practice— Bill of review- Statute of limitations — act of 1801, ch. 

6, sec. 63. The saving in the act of 1801, ch. 6, sec. 63 (Code, § 3120), to infants, femes 
covert, persons non compos mentis, etc., a right to move for a bill of review within throe 
years after such disability shall have been removed, applies both to bills for new matter, 
and for errors apparent upon the recx>rd; and any person within said saving of the 
statute, may file a oill of review at anytime during the existence of the disability, or 
within three years after its removal. Winchester v. Winchester, 460 

•9. Same— Same — Same- Parties — Husband and wife. A /em« covert or other person 
laboring under a disability, is not bound to wait until the removal of such disability, 
before filing a bill of review. If an antagonism exists between the interest of husband 
and wife, or if he has lost his right by laches, and thereby placed himself in an attitude 
where he cannot join his wife in the suit — her rights remaining in full force — she may 
file a bill of review by next friend, making her husband a dofenoant. Ibid, 

10. Same- Same— Pre- requisites to filing a bill op review. An application tofUe 
a bill of review for new matter, must be by petition and affidavit, setting forth the new 
matter, accompanied by an offer to secure costs, and such other sums of money as may 
be required to be paid; and, also, security must be given for the costs of the bill filed as of 
common right. loid. 

II. Same— Same— Joinder of new matter and errors apparent. A bill of review 
may be brought for errors of law apparent on the face of the decree, and also for newir 
discovered matter. The joinder of both gi'ounds in the same bill does not make it mulU- 
farious. Ibid. 

12. Same — Same— Xsw matter— Leave of the court. A bill of review for newly dis- 
covered evidence, cannot be filed without special leave of the court. The new matter 
must be such as " hath arisen In time after the decree, or proof that has come to light 
after the decree was made, which could not possibly have been used when the decree 
passed." The new matter, or new proof, must be relevant and material, and which, if 
known at the time the decree passed, would have produced a result more favorable to 
the party filing the bill. Ibid. 

18. Same— Same— Same — Knowledge of agents or representatives. Representa- 
tion in courts of justice is a necessity of civilized societv, and the acts or neglects of the 
representative must, in some degree, be binding upon the party represented. And per- 
sons under disability at the time of a judicial proceeding to which they are parties, rep- 
resented by their guardian and agents, are bound upon the knowledge of such guardians 
and agents. Ibid. 

14. Sams- Same- Errors apparent in the decree- Sale of land— Aot of 1887. It 
is error to file a petition for the sale of land, embracing adults, married women and their 
buBbands, and minors, together. The proper mode of proceeding under the act of 1887» 



382 ' INDEX. 

CHANCERY PRACTICE — Continued. 

where minors are interested, is, by bill inter partes, making the minors defendants. A 
proceeding, however, hj petition, tinder tlie act of 1827, is not void, and it is not eiTor for 
which a blu of review will lie. Ibid. 

16. Same— Same — Same — Same — Same — Husband and wife. The act of 1827 was, for 
convenience, intended to act by divesture of title by decree, and it chooses to repose 
some confidence in the conjugal relation, and not to regard husband and wife as occu- 
pying such an antagonism, as will prevent their being joined in a petition for the 8alc of 
land descended to her; and in proceedings under said act, the privr examination of the 
wife is not necessary to pass the title. An omis^9ion, therefore, to make the wife a defend - 
ant, or to cause her privv examination to be taken, is not error apparent for which a bill 
of review will lie. Jbia. ♦ 

16. Same — Same — Same — Sale of an undivided interest. The sale of an undivided 
interest in land is not such an error upon the face of the proceedings as will make the 
sale void, and the same will not be annulled on review. Such a mode of sale would not 
be favored upon appeal or writ of error, but does not furnish sufficient ground for a bill 
of review. Jbid. 

17. Same— Same- Same — Facts stated in the decree. Upon a bill of review the evi- 
dence in a cause cannot be looked to, beyond the decree ; and tne statement in the decree^ 
that " the court being satisfied of the truth of said petition, and that it is for the manifest 
advantage of the heirs that said land bo sold, is equivalent to the statement that it ap- 
peared to the court that the facts stated, etc., were true, and is a suAicieut statement of 
the facts under the rules of chancery practice and under the act of IS21. Ibid. 

18. Same — Same — Same — Lands without the chancery district. If any portion of 
the lands sought to be sold, lie within the chancei-y district, the court has Jurisdiction to- 
order the sale of the entire lands, although situated in different counties in the State. 
Hence, a decree for the sale of lands in counties not embraced in the chancery district,, 
is not void, and a bUl of review will not lie. I bid. 

19. Same — Same — Day in court. The doctrine that a party under a disability is entitled to- 
a day in court, has no application where title is divested by decree, but only where the 
party is directed to convey. In this case it was no error not to give the infants a day in 
court. / bid. 

20. Same— Same — Parties. If the parties in interest are not made parties to the petition*, 
they are not bound by the proceedings, and an original bill, in the nature of a bill of re- 
view, will lie; but the form of making them parties is not material— whether mentioned 
in the caption, or represented as petitioners, and the name placed at the end of the pe- 
tition. Ibid. 

21. Same — Same — How far the title of purchasers affected. It may be laid down 
as a general rule, that whenever a Court of Chancery, or other court of general Jurisdic- 
tion, possesses jurisdiction of the subject-matter of litigation, and has acquired Jurisdic- 
tion of the parties, that, as to third persons interested under its judgments and degrees, 
its proceedings cannot be held to be void after a final disposition of a cause. And in 
this respect, it is not material whether the jurisdiction be inherent or statutory, pro> 
vided the statute be of a general or public nature. / bid, 

CHARGE TO THE JURY. See Circuit Court. 

CIRCUIT COURT. 

1. Circuit court — Charge to the jury. The instructions of the court to the jurv should 

be confined to the case made out in the proof, otherwise the jury might be misled by an 
abstract principle, which, though correct, has no application to the facts proved; but 
if there is testimony tending to raise the question, it is not the province of the court t» 
determine whether ii is sumcient. The court should state the law, and leave to the jury 
the determination of the effect of the evidence. Qoodall v. Thurman, 20^ 

2. Circuit Court — Charge to the jury. In trials by Jury, the court is to decide ques- 

tions of law, and the jury, questions of fact. What are (billed mixed questions, consist- 
ing of both law and fact, as questions in respect to the degree of care, skill, diligence^ 
etc.. required by law In particular ca^es, are to be submitted to the jur>' under proper in- 
structions from the court, as to the rules and principles of law by which they are to be 
governed in their determination of the case. The principles of law by which the jury 
must bo governed in finding a verdict.'cannot be left to their arbitrary determination. 
They must be settled bv the court, and this may be done in one or two modes: either the 
court must inform the fury, hypothetically, whether or not the fact which the evidence 
tends to prove will, if established in the opinion ot the Jury, satisfy the allegations in the 

{deadines; or, the jury must find the facts speciall}*, and then tlic court will apply the 
aw, and pronounce whether or not the facts so found are sufficient to support tne aver- 
ments of the parties. Whirley v. Wfiiteman. 610 

COMMON CARRIER. See Practice and Pleading. 

COMPETENCY. See Evidence. 

CODE CITED AND CONSTRUED. 

Section, 3137, Certiorari and Supersedeas, 438^ 

" 3138, Judgment, 65a 

" 2»18, Cross-action, 2B5- 

" 6697, Prosecutor, 38» 
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CONSIDERATION. See CONTRACT; Covenant; Warranty. 

1. Consideration— Failure anp want of— Cross -action— Act of 1866, ch. 71 — 
Code, skc. 2918. By the act of 1856, ch. 71, which, in sub.stance, is incorporated into the 
Code, § 2918, a defendant may, by wav of defence, avail himself of any matter arising ont 
of the plaintifif 's demand, fur which ne is entitled to recover in a cross action. He may, 
also, avail himself of any matter growing out of the original consideration of any writ- 
ten instrnmeut, whether with or without seal, for whicn he is entitled to maiul4un a 
cross -action. So held where the suit w^as on a note given for the price of a slave sold 
with warranty of soundness, and the defence was that the slave was unsound. Ford v. 
Thomp$on, 266- 

'2. Same — Same — Defence in the hands of an assignee. The right of defence exists 
equally against the assignee of the original parU% when the demand has passed into his 
hands, sunject to the equities by which it was affected in the possession of the assignor. 
Ibid. 

3. Consideration. If a commissioner, under an order of court, sells slaves, and,, upon 

receipt of the purchase-money, warrants the title and soundness of said slaves, a suffi- 
cient consideration passes to support the warranty. Kearley v. Duncan, 2ldT 

4. Consideration— Failure ©f — Sale of land — Fraud. If a note or bill single is exe- 

cuted to secure the payment of a i)ai*t of the C4)nsideration money of a tract of land, and 
the vendor executes his title bond, obligatinflr himself to make to the purchaser a deed in • 
fee simple, when the purchase -money is paid, and at the time of the sale the vendor had 
neither a legal or ec^uitable title to the land, knew that fact, and concealed it from the 
vendee, there is a failure of the consideration of said note ; and the concealment of the 
true condition of the title, is a fraud upon the vendee, and the payment of the note 
cannot be enforced. MuUitu v. Jone$. 517 

5. Same— Assignment of the note— Rights of the assignee. The assignee of said 

note, with a full knowledge of the failure of the consideration and the fraud of the ven- 
dor, stands in tlie condition of the vendor, and the consideration thereof maybe inquired 
into as well as the fraud, in his hands. Ibid. 

CONSTABLE. 

1. Constable— Bond— Liability of sureties. If a person whose term of office as con- 

stable Jhas not expired, is a candidate for reelection at the regular March election, and is 
successful, and enters into bond with security before the court, such bond is good at 
common law, and being a good com*non-law bond, is a good statutory one, and the secu- 
rities are liable upon the same. State for tke %i$e of Bums v. Clark, 869 

2. Same— Question reserved. As to the effect of the second election, in ca«e another 

had been elected, and a contest existed for the office, or between others as to their 
official acts ; or if an act performed after the expiration of two years from the fh-st elec- 
tion should come in question, is reserved. Ibid. 

8. Constable — Stay of execution. A constable, by giving his receipt for the collection 
of a note becomes, individually, the agent of the owner of said note ; but this does not 
confer upon him authority to dispense with the stay of execution upon the Judgment 
before the justice of the peace, so as to prevent the plaintiff from taking his execution 
immediately, if the judgment is not legally stayed. MaUett v. Hutchinson, 65& 

CONSTITUTIONAL LAW. 

Constitutional law— Town charters granted by the county court— const.> 
ART. 11, sec. 7 -Acts of 1849, ch. 17, and 1856, ch. 254. The acts of 1849, ch. 17, authoriz- 
ing the Countv Courts, upon certain conditions, to create town corporations, is a valid and 
constituiional enactment. Mayor and Alderman of Aforristotvn v. Shelton, 24 

CONSTRUCTION. See Gift ; Husband and Wife ; Trust and Trustee ; Will. 

CONTINUANCE. See Criminal Law. 

Continuance— In the discretion of the court. Continuances are in the discretion 
of the court below, and the action of the inferior courts in granting or refusing contin- 
uances, will not be reversed unless it clearly appear that tiiere has been a very fieat abuse 
of this discretion. Pitts v. OiUiam, 549 

CONTRACT. See Banks; Chancery Jurisdiction; Lease; Marriage Contract; 
Practice and Pleading; Sale of Real Estate; Warranty. 

1. Contract— Warranty— Execution sale. If a slave is to be sold at an execution 

sale, and bid off by a party, and immediately after the propertjr Is struck off, and beforo 
the slave is delivered, by agreement with another competing bidder, the latter is substi- 
tuted as the purchaser, and the bill of sale made to him, the substitute takes his place, not 
as a purchaser from l^m, but as the successful bidder at the sale, and takes upon himself 
all the risks which devolve upon purchasers at execution sales. There is no warranty 
by the first purchaser, either express or implied. The maxim caveat emptor applies. 
Whitson V. Fowlkes, 53a 

2. Same— Consideration. If the person thus substituted as the purchaser, in place of the 

party to whom the slave is struck off, is sued; and upon application to him the latter 
agrees to pay a part of the expenses of said suit, such promise is without consideration, 
and void. Ibid. 

CONVERSION. See Slaves. 

1. Conversion- Waiver. The question, whether or not a conversion of property ]» 
waived, is a question of intention. It is a mixed question of law and fact, to be submitted 
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CONVERSION— Continued. 

to the jary under proper instructions from the court. It must, in all cases, appear that 
the party had full knowledge of his rights, in respect to the matter of which the waiver 
is predicated, for if ignorant thereof, of course, no intention to waiye anything can be 
implied. Traynor v. Johnaon, 51 

% Same — Same— Case in judgment. The plaintiff hired her slave to the defendant, by 
express contract, to be employed in a particular service. The defendant sub- hired the 
slave to be employed in a totally different service, and pending said latter service the 
slave was taken violently ill, and, at the suggestion of the physician, he was taken to the 
house of plaintiff to be nursed, where he died. It is heidt that the mere fact of thei 
plaintiff's receiving the slave, under the circumstances, was not of itself, a waiver of the 
conversion ; but it depended upon the motive with which it was done, which was 
matter to be considered by the jury. Ibid. 

CORPORATION. See Chancery Jurisdiction; Constitutional Law; Practice and 
Pleading. 

OORPOR.VTION— Bank of east Tennessee — Personal liability op directors — act 
OF 1843, CH. — , SEC. 12. By the 12Ch section of the charter of the Bank of East Tennes- 
see, the directors of that institution, who niajr sanction certain violations of the charter 
specified therein, mav be held liable in their individual property, for any loss or damage 
thereby^ lo the creditors of the bank; and, it is held, that before such liability can be en- 
forced. It must be established by some judicial proceeding set on foot for that purpose, 
that said charter has been violated ; though it is not essential that a forfeiture of ihe 
charter be declared ; and it must be shown also, that the effects of the corporation have 
been exhausted. Johnaon v. ChurchweU, 146 

COVENANT. See Sale of Real Estate. 

1. Covenant — CONSIDERATION— Bond given to indemnify endorser. An accommo- 
dation endorser proposed to confess a judgment, at the appearance term, for the purpose 
of taking a judgment, bv motion, against his principal, who was then solvent. He 
declined doing so, upon the execution of a bond to indemnify him. as such endorser, in 
the event that he was forced to pay anything in consequence of saia suit. It is held, that 
this was a sufficient consideration to sustain said bond, and the endorser could sue 
thereon, if forced to pay any part of the debt in suit. Oliver ^ OilUam v. Marke»f 536 

-2. Same- Need not exhaust his remedy against others. The parties are bound by 
the conditions of the bond. And if there is no stipulation that the obligee in the bond is 
to exhaust his remedies against his principal, or a prior endorser, he is not bound to do 
so. It is sufficient to maintain the action, that the principal has no property out of which 
the debt can be made, and that the obligee has been compelled to pay the same. Ibid, 

CREDITOR AND DEBTOR. See Fraudulent Conyeyanoes. 

CRIMINAL LAW. See Witness. 

1. Criminal law— Peace warrant— Husband and wife. A husband may demand 
sureties of the peace, in behalf of his wife, against any one from whom danger to her 
life or person may be justly apprehended, and may take the oath required for such pur- 
pose. State y. Tooley, 9 

4. Same— Same — Same — Parent and child— Guardian and ward— Master and 
slave. The individual occupying the relation of protector for those under disability, 
can lawfully demand sureties of the peace for such persons under disability, and make 
the necessary oath for that purpose ; as the husband for the wife, the parent or guardian 
for infants of tender years or persons non compos menUSf the master for the slave, and in 
all other cases where the individual whose life or person is in danger, is disqualified by 
law irom taking the oath necessary to obtain the warrant, or from being prosecutor in 
the case. Ibid. 

3. Same— Feme covert. If sureties of the peace be demanded against a feme eotfert^ she 

must find security by her friends. She cannot be bound herself, because incapable of 
bin^g herself by recognizance ; and the same rule applies to infants. IHd. 

4. Criminal law — Continuance —Act of 1827, ch. 80, sec. 2. The act of 1827, ch. 30, (Code, 

$ 5208,) authorizing a continuance at the first term upon the aflSdavit of the prisoner, that 
he cannot go safely to trial on account of popular prejudice against him, should receive' 
a liberal exposition in favor of human life. Thus, a prisoner indicted for a capital felony 
was not arraigned at the term at which the indictment was found, for the want of time ; 
and at the succeeding term, upon his arraignment, he asked a continuance under the 
provisions of the act of 1827, ch. 30, § 2, which was refused him. This is held to be error. 
The *' first term " in the sense of the statute, means the term at which the prisoner ia 
arraigned for trial ; and it is then that such an affidavit of itself, entitles him to a continu- 
ance. John (a elave) v. The State, 49 

•6. Criminal law— Indictment. The objection, that two counts of the indictment, the one 
charging a larceny of the goods and the other a receiving of the goods knowing them to 
have been stolen, are repugnant, comes too late after verdict. Janeway v. The state, ISO 

6. Criminal law — Forgery — Indictment. An indictment for forgery must set f orOi with 

literal nrecision the instrument alleged to be foiled, if in existence and within the con- 
trol of the prosecutor; and if not in existence, or not within the control of the prosecutor, 
the excuse for the omission to set it forth must be stated according to facts. Crosedtiie 
V. The State, 188 

7. Same — Same — Same. An indictment for the fraudulent passing of a forged paper must 

use the descriptive words used in the statute, or words exactly equivalent, ibid. 
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CRIMIXAIi LAW— Oontixmed. 

^ Oriminal law— Act ov 1833, CH. IO—Ruvking horsb-racbs aloxg a public road. 
To coQBtitute the offence of running a horse-race along a public road, under the act of 
1833, ch. 10, (Code, § 4882), it is not necessary that there should be a bet or wager upon 
the result of such race. Ooldtmith <v. The State, 164 

"9. Samb — Samb — Samb — Indictment — Variancb. An indictment charging the offence of 
running a horse-race in and along a public road, is maintained by proof that mules were 
used in the same, and not horses. Ibid. 

10. Criminal law — Principal and agent— Noxious food. A person engaged in the bus- 
iness of furnishing provisions for market, is bound to use ordinary prudence and care to 
avoid the sale of noxious and unsound food. If his agent sell noxious provisions, the 
condition of which he or his agent might, by due care, have ascertained, he will be 
criminally liable. Hunter v. The State, 160 

11. Criminal law— Plea op former conviction— Replication. The plea of a former 
conviction before a justice under the small offence law, to an indictment for a misde- 
meanor is good, without the averment that the trial and conviction before the justice 
were not fraudulent and intended to shelter the defendant from the punishment due his 
offence. If the State intends to rely upon any such thing to avoid the force of the plea, 
it must be put in issue by replication. Stitte v. Clenny, 270 

12. Criminal law— Indictment— Finding of the grand jury. The grrand juiy cannot 
And a part of the same charge to be true and another part false, but must either maintain 
or reject the whole. Therefore, on an indictment for murder they cannot ffnd a true bill 
for manelaughter. State v. Counm, 280 

18. Same- Same — Same— When different counts. This rule does not extend to an 
indictment joining different counts, as each count is regarded as containing a distinct 
charge. Jbid. 

14. Same — Same — Same — Grand jurt under the control of the court. The grand 
jury are under control of the court. It is the province and duty of the court to see that 
the finding is proper in point of law, and if not the court may recommit an improper or 
imperfect finding, and may, if necessary, exercise the power of compelling a proper dis- 
charge of duty on the part of the grand jury. Ibid. 

16. Same— Duty of the grand jury. The grand jury may safely, as a general rule, act 
upon the presumption that the law officer of the government has investigated the facts, 
and described the offence properly in the indictment, and their duty is simply to enquire 
whether or not a prifna-/(tcie case is made out, as charged in the indictment. Ibid. 

16. Driminal law— Pleading— Plea in abatement not favored. A plea in abate- 
ment is not favored, and must be taken with great strictness. Lewis v. State, 329 

17. Same- Same— Form of plea in abatement. A plea in abatement to a presentment 
should commence by praying judgment of the presentment, and conclude with a Uke 
prayer, and that said presentment oe uuashed. If it begin and conclude like a plea in 
oar, it is bad as a plea in abatement. Ihid. 

18. Same — Same- Replication. To a plea in abatement setting forth that the defendant 
was indicted by the wrone name, a replication, alleging that tne defendant is called and 
known by the name mentioned in the presentment, is good. Ibid, 

19. Same — Same — Demurrer reaches the first defect. A demurrer reaches the first 
defect in pleading. Ibid. 

^. Same — Same- Respondent ouster- Final judgment. Upon sustaining a demur- 
rer to a plea in abatement, the proper judgment is, that the defendant plead over; but if 
he refuse to do so, the court may render final judgment against him. Ibid. 

^1, Same— Same- Replication and issue filed in brief. If the defendant plead in 
abatement, and the state replies, the words " Replication and issue," in brief, found in 
the record in the absence of evidence that they were intended as an issue upon the Stat^i 
replication, will be treated as nullity. 1 bid. 

S8. AN INFANT MAY BE PROSECUTOR — ACT OF 1801, CH. 30 — CODE, SEC. 5007. By the 
act of 1801, ch. 30, no indictment can be presented to the grand jury without* a prose- 
cutor. By section 5091 of the Code, various exceptiona are made to this requirement 
But in all cases not falling in one of the exceptions made, a prosecutor is still required. 
An infant is not prohibited by statute, nor by public policy from becoming prosecutor, 
and may, therefore, be endorsed as such. State v. DiUon, 880 

83. Criminal law— Recognizancb- Judgment when joint. The judgment upon a re- 
cognizance for the appearance of a party charged with a crime, must pursue the terma 
of the defendant's unaertaking. If, therefore, the recognizance entered into by the de- 
fendant and his securities, is joint and several, the State is entitled to but one judgment 
for the penalty thereof. It is error to render separate judgments against the defend • 
ant and each one of his bail. Scott v. State, 433 

Si. Pleading — Demurrer. If several judgments are rendered upon a recognizance 
when there should be but one, and separate writs of sdre facias are issued on said 
judgments, the question as to the power of the court to render more than one judgment 
for the penalty, may be raised by aemnrrer. Ibid. 

95. Question Reserved. The record does not raise the questions, whether a satisfaction 
of one of the judgments would preclude the State from enforcing satisfaction of any of 
the others; and whether the right of contribution between the bail exists, in case one 
should be subjected to satisfaction of the entire penalty, or a greater amount than hia 
equal portion, and they are left undecided. I bid. 

▼OL. I. BEAD. T 
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CRIMINAL LAW— Continned. 

96. VARiAirCB BETWEBK THB IKDICTMEKT AVD PBOOF. In AD indictment for Urcenj, 
Trbenever a person has a special property in a thing; or holds it in trust for an- 
other, the propertv may be laid in either. Thus, If a Constable has collected money 
for another, and it Is stolen from him, it may be laid as the property of the constable, or 
the owner. If the money, at the time stolen, was in the possession of the wife, her pos- 
session woald be that of her husband. Bill ▼. State, 4M- 

0B08S- ACTION. See Coksidbbation. 

CUSTOM. SeeBiunu. 

DAMAGES. See Marbiaob Contract; Nbw Tbial; Slaybs; Writ of Inquirt. 

Damages — III trover and case. In trover the rule of damages is arbitrary; the meas- 
ure, in general, is the value of the property tortiously converted. But in cose, which i» 
an action founded on the plaintiff's title in Justice ana equity to receire a compensation 
in damages, they are to be estimated bv the jurv in view of all the circumstances of the 

E articular case ; and under the general issue, the defendant may gpre in evidence any 
lets or circumstances which in equity are sufficient to bar the plamtiiPs claim. Jonet^ 
y. Allen, 99ft 

DECREE. See Chancebt Fracticb. 

DEED. See Chancery; Evidence; Estoppel; Gift; Husband and Wife. 

Deed — Delivery of. As to whether there has been a delivery of a deed, is a question for 
the jury, open to parol evidence, and may be inferred from circumstances. The execution 
of a deed, and procuring it to be registered^ is not conclusive evidence of delivery : but 
it is prima-faae evidence of the fact, and is sufficient to throw onus upon the bargainor 
of proving that he did not intend it as a final delivery; but it was his purpose still to hold 
it in liis power, and not then to take effect. Thompson v. Jone$, , 674 

DEED OF TRUST. See ATTACHMENT; Fraudulent Conveyances. 

DELIVERY. See Deed. 

DEMURRER. See Chancery Pleading; Criminal Law; Fracticb and Fleaddto. 

DEPOSITIONS. 

1. Depositions — Justice's certificate — Act of ISOI, ch. 5, sec. 32. The act of 1801, ch. 
0, sec. 32, applies exclusively to depositions taken in equity causes, and not to deposi- 
tions taken ni cases pending in courts of law. There is no law or rule of court in force 
requiring the justice taking depositions at law, to certify that he is not interested in the 
event of the suit, uor of counsel or attorney for either party, hooper v. BeXl, 37S 

S. Same — Same — Read without exception. If a deposition is read in the court below 
without exception, or if excepted to, and the exceptions not acted on, or if the deposition 
of the excluded witness is retaken and read without exception, substantially proving the 
tacts stated in the first deposition, no error exists for which a new trial will be granted. 
/M<f. 

8. Same — Leading questions. If leading questions are put, and answers permitted by the 
court to go to the jury, it would be difficult to assign it, in the Supreme Court, as errors 
But, upon the hypothesis that it can be done, the party excepting for this cause, must 
specifically point out and make his objection to the illegal matter. He cannot put the 
court in en'or by a general exception. Ilnd, 

DESCENT AND DISTRIBUTION, See Partnership. 

Descent and distribution— Father NEXT of kin to child dying intestatb, with- 
out ISSUE. The father is the next of kin to a child dving inlketMte, without wife or issue 
surviving, and succeeds to his personal estate. QaraenMrt v. BindM, 4S& 

DISCONTINUANCE. See ACTION; Practice and Pleading. 

DISCOVERY. See Chancbry. 

DISCRETION OF COURT. See CONTINUANCE; PRACTICE and Pleading. 

DOWER. See Slaves. 

Dower— Widow not dowablb of lands held in remaindeb— act of 1784, ch. 29. 
SEC. 8. At the common law, an indispensable element in the claim to dower, is ihe 
seizin of the husband during the coverture. An actual seizin is not necessurv. A seizin 
in law is sufficient. But the freehold and inheritance must be consolidated, and be in 
the husband timwl ei eemel during the marriage, to render the wife dowable. The hos- 
band is not thus seized of a remainder interest in land, during tlie continuance of the life* 
estate, and if he die before the termination of such estate, his widow is not entitled to 
dower in said lands, upon the death of the tenant for life. This rule of the common law 
is not changed by the act of 1784, ch. 22, § 8. Apple and Wife v. Apple, 346 

%, DOWER— In slaves —Xaw of Kentucky. By the law of Kentucky, slaves are placed^ 
as to the widow's dower, upon the same footing as realty; and she is entitled to one* 
third of the slaves during her life, with remainder to the .heirs at law of the deoeaaed 
husband. Oaeeaway v. Sopklne, 683 
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DOWEB— Continued. 

8. Same — Same — Same— FoRFEiTUBE op by removal. If tbe second husband of a 
wMow endowed of slaves belonging to the estate of her previous husband, remove the 
slaves beyond the limits of Kentucky, he forfeits his right to them ; and the remainder- 
man may possess and enloy all the estate which such nusband holdeth in right of his 
widow's dower, for and during the life of said husband. This forfeiture does not accrue 
upon a sale by the husband in the State, nor upon the removal of the slaves, by the pur- 
chaser, from the iState. I hid, 

EJECTMENT. 

Kjectment — Venue —Act. OF 1848, ch. 178. The action of ejectment is in its nature local, 
and must be instituted in the county where the land lies. If commenced in the wrong 
county the defendant may take advantage of it on the trial. The act of 1848, ch. 173, 
(Code, $ 8810), only applies to cases where the land in dispute is situated in two or 
more counties. If the land sued for is altogether in one county, the suit must be brought 
in that county, although the grant covering it may embrace lands in another county. 
Draper v. Kir/Oand, 2<X> 

SMANCIPATIOiSr. See SLAYBf. 

ESTOPPEL. See Attachmbict; Stat. 

1. ADMISSIONS AND DECLARATIONS AS TO LAND BOUNDARIES. AdmiSSiOUS Which bave 

been acted upon by others are conclusive against the party making them in all cases 
between him and the person whose conduct he has thus influenced. Thus, in eject- 
ment, where it appeared that many years before the suit the defendant had admit- 
ted a certain line to be the true boundary between him and the plaintiff, and the plaintiff 
and those under whom he claimed had accordingly so held ana claimed ever since, the 
defendant is held to be estopped from a denial of such boundary. Speon v. W€Uker, 166 

5. Estoppel— AccBPTANCB of the fboyisions of a deed. A party is ettopped from ever 

denying his liability upon a note, after the execution of a deed of trust to secure said 
note, and the acceptance of its provisions. Thus, if the name of a person is forged to a 
note, and the maker of the note execute a deed*of trust to secure the payment of the 
same, and in a controversy as to the validity of said deed, such person flle an answer insist- 
ing that the deed was bona Ade executed, and claiming the indemnity given thereby, he 
is ever after ettopped from denying his liability upon the note, and could not rely upon 
the plea of non ui /actmn, PitU v. GiUtom, 649 

EVICTION. See Salb of Bbal Estate. 

EVIDENCE. See Chancery; Chancery Practice; Fraudulent Conybyancbs; Nbw 
Trial; Principal and Agent ; Practice and Pleading; Stay; Slaves; Writ 
OF Inquiry; Will; Warranty. 

1. Etidencb— In description of land in a deed- Of mistake in recital of num- 
ber OF GRANT. Where there is a mistake in the recital of the number of a grant in- 
deed, and the land is otherwise sufflcrently identifled and described, such mistake is im- 
material. Faneher v. JDeMontegre, 40 

% Book debt law — Act of 1756, ch. 4, sec. S (Code, sec. 3781). An account for 
goods, wares, and merchandise, delivered to be sold on commission, cannot be proven 
by the plaintiflfs own oath under the book debt law. French and Van Eppa v. Brandon 
and KeMruich, 47 

8. Evidence— Plat annexed— Marked boundary will control. A plat annexed to 
a partition, or grant, is competent evidence to be looked to in ascertaining the true 
boundarv of the land set apart; but the party is entitled to the lands actuallv appropri- 
ated, ana if the land has been actually surveyed, and the lines marked dilxerent from 
the plat, the marked boundary will control. Mayae v. Lafferty, 60 

4. Evidence— Witness. Where a witness does not recollect having said that which is 
imputed to him, it is competent to prove that he did say so, provided it be relevant to the 
matter in issue. Janaway v. SUUe, 180 

0. E^7'IDENCB— Acts and declarations of the assignor. The acts and declarations of 
the assignor of a note, anterior to the filing of the bill, are competent evidence in a con- 
test between an attaching creditor and the assignee. St^fg v. PoioeU, 21 

6. EviDBNCB — Statements of the slate. Statements made by a slave to the attending 

physician, while investigating the character and symptoms of his disease, are admissible 
as evidence. Looper v. Bell, 378 

7. Evidence— Parol declarations not admissible. When a person has executed an 

instrument of writing, in the absence of fraud, mistake, or unfairness, parol evidence is 
not admissible to change his liability created by the written instrument. It must be 
taken to contain conclusive evidence of the final and deliberate intention and agreement 
of the parties. Xearley v. Duncan, 897 

8. Evidence — Chancery Practice —Exceptions to evidence and exhibits. Objec- 

tions made to the reading of evidence and exhibits in the court below must be clear and 
specific, that the opposite party may have the opportunity of curing the defect, if it be 
one, and not be taaen by surprise when that opportunity can no longer be had. Inffreun 
V. Smith, 411 

9. Same— Same- SAME- Case in judgment. The bill of exceptions shows that the copy 

of the will was objected to on the trial *' because not authenticated according to law,'*' 



388 INDEX. 

EVIDENCE — Continued. 

and ** because the said paper had not b-^en filed in court according to law." The preclM 
character of the objections is not stated, but in argument it was urged that the certificate 
of the cleric is insufficient for want of a seal, and the exhibit was filed during the term al 
which the cause was tried, and without the one day's notice required by the nineteenth 
rule of Chancery Practice. J7«M, that the objections are not sumctently specific— that it 
does not appear that either of them were made, or could have been made, in the Court 
below, and they cannot avail the party in this court. Ibid. 

10. Same — Same — Admission in the avswer. If an exhibit is objected to as evidence, 
and the objection erroneously overruled in the court below, yet, if the material part of 
said exhibit is copied into the answer, and admitted to be true, the objection cannot 
avail the party, as he is bound by his answer. Ibid. 

IS. Evidence —Husband and wife — compbtenct of the wife after a divokce. The 

wife is an incompetent witness to testifv, in a suit to which the husband is a party, 
touching any matter that transpired auring the existence of the marriage union, 
although she is divorced from him at the time she is called aa a witness. Aimbrougk 
y. MU^l, 539 

18. Evidence — Declarations of the vendor. The right of a party to pronerty bona Jtde 
purchased by him, cannot be prejudiced by statements made by the venaor, not in hia 
presence, as to the transaction ; but If the sale and purchase be unlawful and colorable, 
to hinder and delay the creditors of the vendor, the declarations of both are evidence 
against each of them. Neal v. Peden, 646 

U. Same — Statement of the vendor while in possession- Res gest^. If a party 
make an absolute sale, and retain possession of the property inconsistently witn the 
terms of the sale, his declarations in reference to the ownership, or contract, or terms 
upon which he holds possession of the property, are admissible as a part of the reg geata, 

EXCEPTIONS. See Evidence. 

EXECUTION. See Chancery Jurisdicton. 

1. Execution— Practice— Sheriff— Remedy WHEN there is doubt as to the pro- 
per disposition of money raised on several executions. If the sheriff has 
raised money, under several executions issued from the same court, and is at a loss how 
to distribute it, the court will, in a summary way, upon the facts stated in the return, 
advise how it should bo distributed. It has the power over its suitors, and will so ap- 
propriate the money as to bind them, and protect the sheriff. Wiley v. Bridgman, 68 

9. Execution— Return of. An officer is bound to return an execution within the time pre- 
scribed by law, unless authorized by the plaintiff to hold it up. Simply authorizing or 
directing a postponement of the sale of property levied on, )a not sufficient to excuse a 
return of the execution. Koger v. Donnelly 377 

EXECUTION SALE. See Contract. 

FAMILY COMPROMISES. 

Family compromises. Family compromises, fairly and reasonably made, to eave the 
peace of a family, and prevent family disputes, will be sustained by a Court of Equity. 
And if, u{)on a doubtful question of construction of a will and uncertainty as to the rijghts 
of the children, the father, children, and neighbors selected to settle their righta, join in 
consultation, and deliberately agree upon terras of compromise and settlement, which 
are reduced to writing and signed, there being no unfair advantage taken, or imposition 
practiced, a Court of Equity will not interpose and set the same aside at the instance of 
a party who may have acted under a mistake as to' his legal rights, and surrendered a 
legal advantage. Owen and wife v. Hancockt 66S 

FEME COVERT. See Criminal Law. 

FENCES. See Practice and Pleading. 

FERRY AND FERRYMAN. 

Ferry and ferryman— Liability of ferryman— Common carrier. A ferryman is 
liable as a common carrier. The keeper of a public ferry is bound to have a boat, safe 
and sufficient for all the purposes incident to his employment He is likewise bound, at 
all times, to have a skilful ferryman, and a sufficient force to manage the boat, and to 
take nroper care of persons, and all kind of property received for transportation. And 
for all loss or injury occasioned by neglect of these auties and precautions, he is liable. 
And this, although by order of the County Court, under 1842, 134, 3 (Code, § 1246), he was 
excused from having *' hand-rails" for the greater security of stock. Satmdenv, Tatutg 
and McFerrin, %a 

FORCIBLE ENTRY AND DETAINER. 

Forcible entry and detainer- What necessary to authorize the action. In 
order to maintain the action of forcible entry and detainer, it is not necessary that acU 
nal force should be shown. The law implies force in every unauthorized entry upon the 
premises of which another is in the peaceable possession, and in every unauthorised ob- 
struction of such possession. Thus, the action may be maintained where It appeared 
that the plaintiff was in the peaceahle possession of the premises and had erected aa 
enclosure thereon, and the defendant, against the will, and in spite of the remon- 
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FORCIBLE ENTRY AKD DETAINER— Continned. 

Birancea of the plaintiff, came upon the premises and erected an enclosure around that 
of the plaintiff, although he did not remove any part of the plaintiff's enclosure, or 
otherwise disturb the same. Gttsa v. Xewman, 136 

FORFEITURE. See Slaves ; Witmsss. 

FORGERY. See Criminal Law. 

FRAUDS, STATUTE OF. 

Frauds — Statltb of — Division op lands belonging to partners. If lands belong to 
parties as a Arm, and are described in the deeds for them, nothing more is required in a 
division between the partners, than to designate the tracts assigned to each by such 
terms as will be understood, or the general appellations by which the different tracts of 
land are known. Such an agreement is not within the principle requiring the partiulars 
of the contract to be set forth in writing. Farrit v. Caperton. 60S 

FRAUD. See Chancery; Consideration; Redemption; Slaves; Sale of Real 
Estate. 

FRAUDULENT CONVEYANCES. See MORTGAGE. 

1. Fraudulent conveyances — Deed of trust— Creditor and debtor. A deed of 

trust, for the benefit of creditors conveving property, not sufflcient to satisfy the debts, 
and which stipulates that the fund arising from the sale of the property conveyed is to 
be divided pro rata among the creditors ; that all the creditors receiving such pro raia 
shall take it in ab8olutc actiuittance of their entire debts, or otherwise receive nothing ; 
and that, in the event any portion of the creditors should not acquiesce in the terms ox 
the conveyance, those who should so acquiesce should have their debts paid In full, and 
the balance, if any, should be paid to the bargainor, is absolutely void upon its face, and 
of no effect. Wilde v. Rowlings, 84 

2. Fraudulent Conveyances — Debtor and Creditor. The mere fact that a credit of 

one. two and three years is given upon a sale of land by one indebted, will not of itself 
render such sale fraudulent in law. McCasland v. Carson, 117 

3. Fraudulent conveyances — Voluntary to child or other person. A voluntary 

conveyance to a child or relative, or even to a stranger, is good, if it be not, at the time, 
prejudicial to the rights of any other person, or in executi(m of any mediated scheme of 
future fraud or injury to other |^sons. Although the party may not have been indebted 
at the time of making the volunfary gift or conveyance, still, if it was made with any de- 
sign of fraud or collusion, or injury to other persons in future, it will be void. Nicholas 

4. Same — Existing and subsequknt creditors. If the conveyance is made with the 

intention to defraud existing creditors, it will, in general, be held void as to subsequent 
creditors. But if there be no existing creditors, and if the conveyance is made bona fide, 
and under circumstances which repel any presumption of 'fraua, subsequent creditors 
cannot impeach it, although it is voluntary. Ibid. 

5. Same— Same — Evidence. A voluntary conveyance or settlement will bo presumed 

fraudulent as against existing creditors. But, as to subseuuent creditors, there is no 
such presumption, and fraud m fact must be established. IHd, 

6. Fraudulent C(JNveyance8— Judgment not necessary before piling a bill— Act 

OF I85i, CH. 365, SEC. 10. By the act of 1862, cb. 366, § 10, (Code § 4288 et seq.) a creditor, 
whether he has a judgment or not, may file a bill to set aside a fraudulent conveyance, 
and have satisfaction of his debt out of the property conveyed. Fay v. Jonety 442 

7. FraudulbntConveyances — Husband AND WIFE — Husband MAY be the agent of 

wife. It is competent for the husband, as the agent of his wife, to invest her money 
in the purchase of a tract of land. If the land is in fact purchased for the wife, and 
paid for with her money, in pursuance of an agreement between the husband and wife, 
founded upon a sufficient consideration, the transaction is not fraudulent aa against the 
husband's creditors. Ready v. Bragg, 611 

• 

8. Fraudulent conveyances — Usury. At the date of the execution of the deed of trust 

attacked, tlie Bank of Nashville had a judgment against Smith, Doak, Cummings, and 
Blakemore, for $13,000. Blakemore and Cummings were endorsers, and had filed a bill to 
be relieved from liability, on grounds assumed by them. The bank had also filed a bill 
against Hays, on account of his transactions with Smith in relation to his land, in which 
it was claimed that he was liable for about $8,000. Smith and Doak were insolvent, but 
Cummings and Smith were good. In this state of things Hays, then having a large 
property, though much involved, entered into an agreement with the bank, and with 
Cummings, Blakemore and Cooper, that if the bank would loan him $15,000, on long time 
and the other parties $6,260, he would assume the debt of $13,000, and secure the whole by 
a deed of trust upon his land and slaves. This agreement was executed. It is held, that 
the contract was not usurious as to tiie $13,000, nor was the conveyance fraudulent and 
void as to the creditors of Hays. Roane v. Bank of Xashrille, 626 

9. Same— Excess of property— Extension of time. If judgments are hanging; over 

the maker of a deed of trust, and the debts secured are for a large amount, it is not 
improper to make the security ample. Nor will the fact that a larger amount of prop- 
erty tlian Is necessary to pay the secured debts, is included in the conveyance, render It 
void. Neither will the extension of the time of payment to five years make it fraudulent 
as to creditors. I bid. 

10. Fraudulent Conveyances —What meant by the words hinder and delay credi- 
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iltAUDULENT OONVETAXOES — Gontinaed. 

TORS. The words <* hinder and deUy" are to be taken in 'their leiral or technical, and 
not their literal sense. The statute refers only to an improper or ulegal hindrance and 
delay; not to such as is reasonable and fair in the exercise of the well-established ris^t 
to prefer creditors. Hence, a conveyance made to prevent creditors from sacriflclnsr 
the property of the debtor, by a sale ; or to prevent a race of dilii^once among his credi- 
tors for his property, by appropriating it to preferred creditors, is not within the statute, 
• and is valid. Hefner v. Jlle^ca^, ^ 677 

GIFT. 

1. Gift— Utter tivos. Choses in action and money are the subject of a valid donation inler 

vivo%. An endorsement, or mere delivery accompanied by words of donation, will be 
sufficient to pass the title, and vest in the donee a property in them. jynmin/M v. Dim- 
nell, 887 

2, Deed of gift— Construgtion. The habendum of the deed is, " To have and to hold the 

said five negroes and their increase to the said Georg^e A. Lucas and Peter W. Lucas, 
and the heirs of her" (the donor's) "body, if any there be; to the solo use of the said 
George A. Lucas and Peter W. Lucas, and the heirs of her body, if any there be o/ter the 
taid Satltf E. Lucom* death." By this deed the donor reserved the possession and services 
of the slaves during her own life, vesting in the donees a present title to them, but post- 
poning their right to the beneficial use or possession of said slaves until her deatlL. 
Woodton V. SmUh, 276 

* 

GRAND JUBT. See Oriminal Law. 
GRANT. See Eyidencb ; School Lands. 



GUARDIAN AND WARD. See Criminal Law; Trust and Trustee. 

1. Guardian and ward ~ Verbal lease of infant's land— TIiespass quare clausum 

fregit — Act of 1762, ch. 5, sec. 13. A defendant, in an action of trespass quare dautwm 
/regitt for injuries to the land of an infant cannot defend himself on the ground that he 
was in possession of the land under a verbal lease from the guardian. A. lease of an in- 
fant's lands, by the guardian, must be in writing, or it is a nullity. The provisions of 
the act of 1762, ch. 5, § 13, (Code § 2515), upon this subject, are imperative upon the guar- 
dian. Sctttyen v. Zacheryt 21 

2. Guardian and ward— Investing ward's money iju^and— Chancery jurisdiction. 

The Chancery Court has exercised the jurisdictioMf changing the naturo of the uer- 
sonal estate of infants, in cases where it was made to appear that it would be for tneir 
manifest benefit, but if the Infant lives he may take it as real estate without prejudice 
to his right over it during infancy as personal property. SingUAon v. Lovt, 367 

8, Same — Same — Same. The court has also supported a conversion by the guardian out of 
court, in investing the ward's money in land, where the circumstances were such that 
the court itself would have directed a like investment. But the ward, when he arrives 
at full age, has his election to take the land, or the money thus invested, with interest. 
And if he dies during minority, his proper representative will have the right to treat the 
real estate purchased with the infant's money as personalty, and distributable as such. 
Ibid. 

4. Same— Same —Election of the ward or representative. Neitl^r the ward nor the 
representative can elect to ratify the transaction in part and repudiafe it in part. If an 
election is made to take the money invested, with interest, the party making the elec- 
tion will be required to relinquish all interest in the land purchased by the guardian. 
I hid. 

6. SA.\fE — Same- Same — Case in judgment. The guardian, at the request of the ward, 
then nineteen years old. sold a small piece of land, and invested the proceeds and other 
moneys of the ward in the purchase of other lands. The ward marrica, and died without 
issue, before attaining her majority. The sale and investment were for the mani- 
fest advantage of the ward. She and her husband expressed themselves well pleased 
with the transaction. After the death of the ward her husband administered on her 
estate, and sued the guardiah for the personalty due. He sought to ratify the acts of the 
guardian in part, and to repudiate them in part. It is heldy that he was estopped from 
disaffirming the acts of the guardian — that it was an entire transansaction, and the hus- 
band is bound by his approval, in part, of the acts of the guardian, and cannot recover 
the money invested. Ibid. 

HIRER. See Slaves. 

HORSE RACING. See Criminal Law. 

HUSBAND AND ^VIFE. See Chancery Practice; Criminal^Law; Evidence; Fraud- 
ulent Conveyances ; Improvements; Slaves; Trust and Trutee. 

L Husband and wipe — When a conveyance is a fraud upon the marital rights. 
Whether a conveyance is a fraud, or not, upon the marital rights, depends on the cir- 
cuniHtunces of each case, the conveyance of an unmarried woman, although made im- 
mediately before marriage, being prima fticie good. In this case the husband, previous 
to the marriage, represented himself to be a man of wealth, when in fact he waa insol- 
vent. He was apprised of the conveyance shoilly after the marriage, and took no steps 
to have it set aside. He set up no claim to the negroes, but recognized the right of his 
wife under the conveyance. Held, that the conveyance was not a fraud upon the marital 
rights of the husband, and is valid. Saunders v. Harris,. 18S 
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HUSBAND AND WUTB — Continued. 

S. Husband akd wifb —Marital rights of the husband. So soon as thts wife acquires 
Utie to persona] property, being in possession, the marital right of the husband attaches, 
and the title passes to him by operation of law, and he cannot divest himself of his right 
to property thus cast upon him by law, by declaring that it belongs to his wife. The 
property belongs to him, and upon his death goes to his legal representatives, for the 
payment of his deb to. FTode y. CantreU and Tuob -846 

I 3. Husband and wifb —Marital rights of thb husband— Dbbd of sbttlement and 

I WILL — Construction. Property was conveyed to the trustee in trust, that he should 

! " hold the above described negro girls, slaves, as aforesaid, and the increase of the said 

J^irls, to the sole and separate use and benefit of the said Maivaret Hinds, and her heirs 
orever, to enjoy the possession and profits of the above namedgirls and their increase, to 
her and their own, and sole and separate use and benefit forever." Property was also 
I devised to said trusteCi, for the benefit of the daughter, that " she and her heirs are 

I to be permitted to use and enioy the rents, profits, and emoluments of the said land, and 

the profito and increase of the last aforesaid negroes, forever." It is held^ that by the 
true construction of both the deed and will, the marital righto of the husband are 
' excluded autogether in favor of the " heirs," that is, the blood relations and next of kin. 

Gardenhire v. Minds, 402 

■*. Husband and wife — Marriage settlement —gifts inter vivos— construction. 
Where, by a marriage contract, in which the property of the wife was settled upon her 
with a provision, that, in the event she bore children, she should have no power of dis- 
position, but if she bore no children, her power of disposition should be as that of a 
feme toU over her own property ; but which declared her power of disposition to be by 
will, or in the event of ner dying without a will, that the property should " descend to 
the person or persons that she may have, in her lifetime, said it should go to, and vest in 
as valid a manner as if she had made her will ; " it is held that her power of disposition 
is only testamentary in its character, and that a deed of gift, tn presenti^ by which the 
wife conveyed the property to another, was unauthorized by tne contract, and therefore, 
void, ffoyle v. Smith, 90 

IGNORANCE OF LAW. See Chancery. 

IMPROVEMENTS. See Lease. 

Improvements- Made upon the wife's real estate. If the husband, voluntarily 
and without consideration, makes improvements upon the wife's real estate, they cannot 
be reached by his creditors for the payment of their debto. Wilkinson v. Wilkinson, 306 

INDICTMENT. See Criminal Law. 

INTEREST. See Certiorari and SuPER8Bf>EAS ; Slates. 

INFANCY. See Criminal Law; Practice and Pleading; Statute of Limitations; 
Sale of Real Estate. 

INSOLVENT ESTATES. See STATUTE OF Limitations. 

JUDGMENT. See Certiorari and Supersedeas ; Chancery Jurisdiction ; Covenant ; 
Criminal Law; Fraudulent Conveyances; Process; Practice and Pleading; 
Summary Proceedings. 

Judgment — Cannot be set aside as to one and stand against others. A judg- 
ment cannot be divided. If it is correct against one party, but erroneous as to others, it 
cannot be affirmed as to him, and set aside as to the others. There must be a general 
reversal. Draper v. McLellan, 262 

JUDICIAL KNOWLEDGE. 

Judicial knowledge — Registers. The oourto of this state will judicially know the 
registers of the several counties of this state. Fancher v. DeMontegre, 40 

JURISDICTION. See Justice of the Peace ; Replevin. 

Jurisdiction — Appeal— Certiorari. If a justice of the peace 'exceeds his jurisdic- 
tion, by rendering a judgment against an endorser for more than $60, the latter must 
avail himself of it oy an appeal : or, if ignorant of the judgment, by bringing the cause up 
to the next term of the Circuit Court for a new trial, by a petition for writo of certiorari 
and supersedeas. It c^innot be reached by a certiorari to quash the judgment and execu- 
tion. Mason v. Westmoreland, 666 

JURY. See New Trial. 

JUSTICES OF THB PEACE. See Replevin ; Stat. 

Justice of the peace— Jurisdiction— Endorsee against endorser. A justice of 
the peace has no jurisdiction to render judgment in favor of the endorsee against the 
endorser of a promissory note, for a greater sum than $60, unless demand and notices are 
expressly waived in the endorsement. Mason v. Westmoreland, 665 

KENTUCKY, LAW OF. See Dowbr; Statute of Limitations. 



392 INDEX. 

LANDLORD AND TENANT. 

Landlord and tenant— Landix)kd*8 lien— act of 1825, ch. 81— Act of law, ch. T7» 
The lien of the landlord upon the crop raised npon the premisea^ to Bccure the payment 
of the debt for fent, given by the act of 1825) ch. 81, ie superior to the claim of the aebtor 
under the laws of the State exempting certain property from execution. The act of 
1866, ch. 77, is general in its terms, and does not repeal or modify the act of 1825, ch. SI,, 
or in any way Impair the lien given by that act. HiU v. Oeorge, 894 

LARCENY. See Cbimikal Law. 

LEASE. See Guardian and Ward ; School Lands. 

1. LEA8E — Tenants in common — Contract. A contract made by one tenant in common^ 
without the concurrence of his co-tenants, for a lease of the lands jointly owned by 
them, is not binding upon such co-tenants. 

2. Same— Improvements. A party put in possession of lands under a void lease, cannot 

recover for improvements made thereon, unless they enhance the value of the land.. 
Vaughan v. Crarene, 108- 

LEVY. See Attachment ; Principal and Agent. 

LEX LOCI. See Chancery. 

LIEN. See Landlord and Tenant. 

LIFE ESTATE. See Trust and Trustee. 

1. Life-estate— Remainder— Rights of tenant for life and remainderman. If a 
fund be given to a person for life, with remainder over to another, the tenant for life has 
the right to use and employ said fund in any way he chooses, if he does not endanger its 
safety. Vaden v. Vaden, 4A/lt 

1. Same— Same — Same. If the tenant for life vest the fund in the purchase of slaves or 
other property, the title vests absolutely in him. The remainderman has no right to, or 
interest in, the property, except so far as it may be held, upon a bill for that puri>ose, as 
a secur ity for the fund. / bid. 

8. Same — Same — Same — Illustration of the principle. A fund was bequeathed to A 
for life, with remainder to B. A purchased a negro girl with a portion of the fund thn» 
bequeathed. A afterwards intermarried with D. Upon the death of D,his adminis- 
trator claimed the negro and increase as the property of the estate. The remainderman 
claimed the light to elect whether he would take the slaves or the fund. It is held^ that 
the title to the slave vested absolutely in A, and, upon her marriage with D, the title 
passed to him by operation of law, and upon his death to his administrator; that th» 
remainderman had no right to, or interest in, the slaves. All that he could demand would 
be the corpus of the fund at the death of the tenant for life. Ibid. 

MARRIAGE CONTRACT. 

1. Marriage contract- When void or voidable. A promise of marriage made in con- 

sideration of illicit intercourse is void, and cannot be enforced. If the plaintiff is de- 
livered of a child after the promise, not begotten by the defendant, or if the defendant 
supposed that the plaintiff was modest and chaste, and it turned out she was not, h» 
would not be liable for a breach of his promise to marry her. Goodall v. T/mrman, 209* 

2. Same- Evidence — Seduction. Under the general issue, in an action for a breach of 

a marriage contract, the plaintiff may give in evidence, in aggravation of damages, that 
she was seduced and got with child by the defendant. Ibid. 

8. Same — Same — Damages. In an action for a breach of promise of marriage, the dam- 
ages to be recovered are in the sound discretion of the jur\' under the circumstances 
surronnding the case. They are to look to the rank and condition of the parties, the es- 
tate of the ofefendant, and to all facts proven in the cause and award damages commens- 
urate with the injury inflicted. Ibid. 

MARRIAGE SETTLEMENT. See Husband and Wife. 

MARITAL RIGHT. See Husband and Wife ; Trust and trustee. 

MERGER. See Warranty. 

MISTAKE OF FACT. See Chancery. 

MORTGAGE. See Redemption. 

1. Mortgage —Parol defeasance of title bond, or other executory contract. It is. 
well settled, that though a conveyance be absolute in its terms, it may be shown by parol 
proof, to be a mortgage. The same rule applies to a title bond, or other executory con- 
tract, and they may be shown, by parol proof, to be a mortgage.' Jones v. JoneSt 10&> 

S. Mortgage— Fraudulent conveyances — Registration. In a contest between two* 
mortgage creditors, for priority of satisfaction out of property conveyed to both, it 
appeared that the instrument flrst " noted " by the clerk for registration, but last regis- 
tered, was upon its face a deed absolute, but was admitted and shown by parol to hav» 
been intended as a mortgage, and that the other was a mortgage in proper form ; and it 
is held, that the party to the flrst named instrument is not deprived of the benefit of his 
security, merely because the instrument is in the form of a deed absolute, instead of a, 
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MORTGAGE — Continued . 

mortgage; bat, that when a parol defeasance is shown, it only has the effect to reduce 
the title to that which was intended by the parties — a security for debts, instead of a sale 
of the property. Ituggles v. WilUams 141 

MOTION. See Abatement. 

MUIiTIFARIOUS. See OhancerT Plbadino, 

NEGLJGEXUE. 

1. Negligence — Liability for— Criterion for determining. According to the maxim 

of the common law, aic utere Hto ut alienuin non IcRdas^ every person is responsible in law 
for the consequences of his own nesrligence, and the proper criterion for determining hia 
liability is, whether he has been guilty of gross negligence, viewing his conduct with re- 
ference to the caution which a prudent man would, under the given circumstances, have 
observed. Whirley v. WhUeman^ 610 

2. Same— Negligence of the party injured— Mutual negligence. In general, if a 

party by his own gross negligence, brings an injury upon hinH^elf, or contributes to such 
injury, he cannot recover therefor. Nor, in cases of mutual negligence, where the par- 
ties are equally blameable, can there be a recovery. / bid. 

8. Same — Same — Qualification of the principle. An important and well-established 
qualification of this principle is, that the mere want of a superior deg^ree of care or dili- 
gence, cannot be set up as a bar to the plaintifPs claim for redress, and that although the^ 
plaintiff may himself have been guilty of negligence, yet, unless he might, by the exercise 
of ordinary care, have avoided tne consequence of the defendant's negligence, he will b& 
entitled to recover. He is cx)nsidered tne author of the injuiy, by whose first or more 
gross negligence it has been effected. 1 bid. 

4. Same- Further qualification of the principle. The doctrine of negligence has- 
been carried further in one class of cases, and to the extent, that even wilful miscon- 
duct on the part of the plaintiff, will not necessarily exclude him from the right to sue 
As in cases where spring guns and dangerous instruments have been set upon one'a 
own ground, for the protection of his nroperty ; and persons without notice, by trespass- 
ing on the gprounds, have been seriously injured. Ibid. 

NEGOTIABLE PAPER. See Assignment; Chancery. 

NEW TRIAL. 

1. New trial— Judgment must be shown to be erroneous— Pleading. A judgment 
of the Circuit Court will not be reversed by the Supreme Court, unless it is clearly shown 
to be erroneous. It is not sufllcient that it may not appear to be right. It must be shown 
to be wrong. Substantial errors must be pointed out by the party complaining of the 
judgment. Stanly v. Crippin^ 115- 

8. Same — Same — Same — Case in judgment. In this case there is no bill of exceptions, 
no declaration and plea. The parties appeared and had several continuances. A jury 
was duly sworn Uy try the issue, and, after a trial of several days, returned a verdict 
against the plaintiff in error, upon which the court gave judgment. A motion for a new 
trial was made and overruleti. An appeal in the nature of a writ of error was taken.. 
Held, that since the act of 1852 (Code, §§ 2865, 2872, 2874), the objections to the judgment 
must be regarded as matters of form, and not of substance, and are not sufficient to 
authorize a reversal. Ibid. 

8. New trial — Practice —Act of 1801, ch. 6, sec. 59. The fact that new counts which 
vary the form, but do not change the cause of action, huve been added to the declaration 
after two now trials have been granted, will not affect the operation of the act of 1801, ch. 
6, § 59, (Code, § 3122), which provides that not more than two new trials shall be granted 
to the same party in the same cause at law, or upon a trial of an issue of fact in equity. 
Ktut Tennessee ^ Georgia R. Co. v. Hackney, 169' 

4. Same— Same — SAME. The exceptions to the provisions of the act of 1801, ch. 6, § 59, 
(Code, § 3122) that not more than two new trials shall be g)*anted the same party in th& 
same cause at law, or upon the trial of an issue of fact in equity, are, where the new trial 
is gi-anted for errors in the charge to the jury; the improuer admission or rejection of 
evidence, or upon the ground of misconduct on the part of the jury; provided such rea- 
son be stated upon the record at the time. Ibid. 

6. New trial — Excessive damages. In trials at common law, the jury are the proper 
judges of damages ; and where there is no certain measure of damages, the court will 
not, ordinarily, disturb their vei*dict, unless on grounds of prejudice, passion, or corrup- 
tion in the jury. Goodall Y. Thurman, 809 

6. Same — Relationship of a juror, a relationship by affinity is disiplved by the death 

of the party, by a marriage with whom, the relationship was creat«d. Hence, a juror 
whose wife is dead is competent, althongh by his marriage he was related to one of the- 
parties to the suit within the prohibited degree. Ibid. 

7. New trial. If the verdict is wholly unsupported by the evidence, a new trial will b& 

granted. Dickenson v. Cruise, 258- 

8. Nbwtrial — Practice — Examination of witness after commencement of thb 

ARGUMENT. After the evidence is closed and two arguments made on each side, thfr 
admission of a material witness is, perhaps, an exercise of discretion, scarcely to be vin- 
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NEW TRIAL— Oon tinned. 

dicated by the most liberal practice ; and If, on a motion for a new trial, diBclosnree are 
made materially affecting the credibility of such witness, and the verdict is excessiye, it 
shoald be set aside and a new trial granted. Thompson y. CUndening, 287 

"9. New trial — Illegal evidence admitted If incompetent evidence is admitted, and 
the opposite party proves the same fact by his witness, it being admitted, does not furnish 
sufficient ground for a reversal, and the granting of a new trial, since It could have done 
the party no harm. i^«cU v. Peden, MB 

NORTH CAROLINA. See Statute of Lxmitatioitb. 

NOTICE. See Assignment; Principal and Agent. 

NOXIOUS FOOD. See Criminal Law. 

OATH. 

Oath —Administered with up-lifted hand— Exception must be taken at thb 
TIME. An oath administered with an up-lifted hand, is legal and binding; and if the 
jury selected in a cause be thus sworn, no error can be predicated of the oath. If the 
Jury be not legally sworn, and the party or his counsel make no exception at the time, 
the objection cannot be made available in the Supreme Court. Looper v. Bdl^ 3iS 

OVERSEERS. See Roaj>8. 

PARENT AND CHILD. See CRIMINAL Law. 

Parent and child — Care and custody of the child. If the child is a female, of 
frail and unhealthy constitution, only eight years of age, has been raised principally by 
' the grandmother, who is eminently fit and able to raise her in a proper manner, and la 
willinff to do so free of charge, the court will give to the grandmother the care and 
custodv of such child, in preference to the father, who has no wife or home, and whose 
means to educate her are limited. Oardenghire v. Hinds, 402 

PARTNERSHIP. See Frauds; Statute of. 

1. Partnership- Liability of partners to bach other for acts done fob thb 
benefit of the firm — Case in judgment. Where three persons associated them- 
selves together as a joint stock company to lay out and build a town, and two of them 
loaned a sum of money belonging to the company, in good faith, for the benefit of the 
company, to aid in the erection of a certain manufactory, which, it was thought, would 
Invite capital and labor to said town, and greatly promote its growth; but said manu- 
facturing adventure proved a failure, whereby the sum of money so loaued was lost to 
the company, it is held that such loss was the loss of the company, and not alone of the 
two memb^s thereof so making the loan. Blair v. Johntton, 13 

5. Partnership — As to partners right to conpensationfor services to firm. A 

partner is not entitled to extra compensation for services rendered the firm in the ab- 
sence of an express contract to that effect. And this is so as to a surviving partner also, 
upon whom devolves the trouble and responsibility of settling the affairs of the partner- 
ship. Piper V. Smith, ^ 98 

-8. Same— Descent AND distribution- As to real estate owned by firm— Act of 
1784, CH. 22, SEC. 6, (CoDE, SECS. 2010. 2011). Where real estate is held by partners for 
partnership purposes, it descends and vests in the heirs at law of a deceased partner, as 
real estate in other cases. Ibid, 

4. Partnership — Condition precedent. If a partnership is entered into, a failure of 
one of the partners to comply with the terms and conditions of the agreement will not 
annul the partnership, unless they are conditions present. Murray v. Johnston, 3S$ 

6. Same — Inequality of partners services. There is no principle of law that author- 

izes an inquiry into the ineauality of the services rendered by the members of a partner- 
ship, unless there is a stipulation in their agreement to that effect. Ibid. 

PARTIES. See Chancery Practice. 

PARTITION. See Sale of Real Estate. 



PAYMENT. See Attachment; Sheriff. 

1. Payment— Voluntary by an officer, of an execution in his hands. If an officer, 
by his neglect, render himself liable to the plaintiff in an execution ; and being so liable^ 
without any judgment or proceeding against him to enforce his liability, be voluntarily 
pays to the plaintiff the full amount of said execution, without any transfer of the judg- 
ment and execution to him, it is a satisfaction of said judgment, and he cannot, there- 
after, take out wi alias execution for his own benefit, and enforce its payment by the orig- 
inal debtor. lAntz v. Thompson, 456 

-4. Same — Same— Case in judgment.. An execution was placed in the hands of a consta- 
ble, who neglected to make the roonev and return the execution in due time. Having 
rendered himself liable to the plaintiit, he, voluntarily, paid the judgment to him, with- 
out any judgment or proceeding against himself to enforce said liability. He returned 
the execution not satisfied, and procured the issuance of an alias executed upon the 
judgment for his oum benefit, which was superseded on the petition of the defendant. 
Held, that the voluntary parent by the constable was a satisfaction and extinguish- 
ment of the judgment, ana the payment having been voluntary, the law would not imply 
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PAYMENT — Continued. 

a transfer of the judgment to the officer. That two thing^s are necessary to create an im- 
plied transfer of a Judgment to an officer paying it: First, That the liability of the officer 
in default shall have been fixed by the judgment of a tribunal of competent Jurisdiction; 
and, secondly, that such judgment shall have been satisfied. Ibid, 

PEACE WARRANT. See Criminai. Law. 

PENNSYLVANIA. LAW t)F. See Chancbrt. 

PENALTY. See Practigb and Plbadino. 

PLAT. See Eyidencb. 

PLEA. See Practice and Pleading. 

POSSESSION. See Statute of Limitations. 

Possession ~ Of mixed possession. Where the possession of land, slaves, or other 
property, is joint or mixed, the law adjudges the possession to be with him who has the 
superior title. This general rule applies as strongly in favor of the children and other 
members of the father's familv, as of strangers. If they actually reside with the father 
upon the property, it can make no difference, that he is the head of the familv, claims 
the estate for himself and in his own right, and apparantly controls it; if he nave not 
the title, and it be in his children, the law fixes the possession with them. Faneher ▼. 
jyeMontegre, 40 

PRACTICE AND PLEADING. See Execution; New Trial; Witness; Will. 

I. Practice— Judicial discretion. The Supreme Court will not, as a general rule, In- 
terfere with the rulings of an inferior court upon matters purely of discretion. To 
authorize such interference in any case, it must clearly a|[>pear that such discretion has 
been improperly exercised, and that great hardship and injustice was the result of it. 
Wattenon v. WctUenon, 1 

2' Practice and pleading— Replevin —Exemptions —Act of 18i6, ch. 65. The owner 
of a chattel exempt from execution under the poor laws of this State, may recover the 
same m an action of replevin when levied upon by the sheriff under a valid judgment 
and execution against said owner. Wilson v. McQueenf 17 

8. Practice and pleading— Tender. In an action of debt originating before a justice 
of the peace, a mere offer by the defendant to the plaintiff of the sum claimed, before the 
issuance of the warrant, cannot be pleaded as a valid tender in bar of the action. The 
money should have been produced and offered also, at the time of the trial before the 
justice ; and upon appeal to the Circuit Court, it should be brought into court at the 
time of the filing of the papers, and still held ready and produced, as a continuous offer. 
A mere offer of the amount to the plaintiff by the defenaant's counsel, in the progress of 
the argument in the Circuit Court, would not be a valid tender, pleadable in defence of 
the action. Keff$ v. Roder, 19 

4. Practice— Traffic with slaves — Act of 181S, ch. 1.35, sec. 8. The act of 1818, ch* 

]:i5, forbidding all traffic with slaves except for articles of their own manufacture, with- 
out permission of the Owner of said slaves, does not contemplate a criminal proceeding 
as the modi! of recovery of the fine imposed for such offence. The word " fine," as used 
in said act, is Inartificial, and is to be understood in the sense of penalty, to be recovered 
by action of debt. KeUty v. Davis, 71 

5. Same —Same — Same. The provision of the act of 1813, ch 135, forbidding all traffic with 

slaves, except for articles of their own manufacture, without the permission of the 
owner, which appropriates the one -half of the penalty imposed by said act to the use of 
the person who will sue for the same, and the other half to the use of the owner of the 
slave with whom such unlawful traffic may be had, does not preclude the owner of such 
slave from maintaining the suit for such penalty himself. Ibid, 

6. Same — Evidence. Where the plaintiff in an action of debt for the recovery of a stat- 

utory penalty, voluntarilv proves by his own witness that he had recovered a former 
judgment against the defendant for the same cause of action, without explanation, he 
thereby defeats his right of recovery, although the record of such former recovery be 
not produced. Ibid. 

7. Same- Statute. Where a statute imposes a penalty, and prescribes no form of action 

for its recovery, debt may be maintained. Ibid, 

8. Practice — Powers of municipal corporation. A fine, forfeiture, or penally, im- 

posed by an ordinance of a town corporation for an offence against the municipal laws, 
may be recovered by warrant in debt, and the only proof required is, that the particular 
offence has been committed. So, where a town ordinance creating a certain misde- 
meanor, provided that whoever should be convicted of the same, should pay a certain 
designated fine, it is held^ that a conviction, in the sense of the ordinance. Is simply suf- 
ficient proof of its violation and that the proceeding for the recovery of (he fine might 
be by warrant in debt, and a judgment thereon by the proper officer. Meagher v. M, 
if A. of Chattanooga, 74 

9. Same — Same. Where a corporation ordinance provides that whenever complaint is made 

on oath to the recorder of its violation, he shall issue his warrant for the arrest of the 
offender; it is held, that the recorder is not thereby precluded from issuing his warrant 
without such complaint on oath, or upon his own knowledge, that the offence has been 
committed. Ibid, 
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PRACTICE AND PLEADING— Continued. 

10. Practicb— Service op process upon infant defendants. In a proceeding by an 
administrator, to sell land or slaves for the payrnent of debts, there mast be service of 
process ipon infant heira. The answer of the guardian, id litem, will not give jurisdic- 
tion. Crippen, Adnt'r., v. Crippetij 1S9 

11. Same — Administrators and executors — Sale of slates to pay debts —act of 
1827, CH. 61, SEC. 2. A bill or petition by an administrator to sell slaves for the payment 
of debts, must be sworn to. Ibid. 

12. Same— SAME— Act of 1789, ch. 23, sec. 4, (Code, sec. 2246 et teq.) Upon a bill 
by an administrator, to sell land or slaves for the payment of debts, an account should be 
had with the administrator, exhibiting the full condition of the administration as to the 
assets received, or which should have been received; and of all debts and changes upon 
the estate paid by him, and of all outstanding debts established by legal proofs, before 
a decree of sale is granted ; and only so much should be sold as may seem necessary to 
pay what is legally due under said account. / bid. 

13. Appeal — Arbitration. Where the parties to a litigation in court, agree to submit 
the matters in controversy to the decision of arbitrators, whose award is produced 
in court and simply adopted as the judgment thereof without an>'thiug more; neither 
party has the right of appeal to the Supreme Court. And the fact that the parties, in 
their article of admission, expressly rcser>'e the right of appeal does not alter the rule. 
Bone v. liice, 149 

14. Practice and pleading — Contract. The party for whose benefit an instrument not 
under seal is executed, may sue thereon in his own name, although the engagement be 
not directly to, or with him. And the same rule applies to a contract made with an 
agent. Brice v. King, 152 

15. Trespass — In rbmovino line fences In an action of trespass, for removing- 
a line fence dividing the lands of the plaintiff from the defendant, the jury shoula 
be instructed to ascertain from the evidence whether the fence was constructed upon 
the land of the defendant, or the plaintiff, or whether it was upon the supposed line be- 
tween them and kept up jointly, and recognized as a line fence. If such fence wa» 
erected upon the land of the defendant, he had a right to remove it; if upon the land of 
the plaintiff, he had no such right. If, however, it appear from all the testimony that 
the fence was upon the supposed line between them, and kept up jointly as a line fence, 
the defendant had a right to remove his part of it, upon giving reasonable notice to the 
plaintiff of his intention to do so. Clowera v. Satcyers, 15& 

16. Practice — Evidence — Common carrier. The consigfiior of cotton, who is the owner 
therof, may sustain his action against a common carrier for the loss of the cotton ; and 
the consignee, who is a mere factor, may be a witness for him. W. (f A. Ji. li. Co. v. 
KeUy, 158 

17. Pleading — Pleas struck out— Defence under informal plea. Immaterial pleas 
may be struck out by order of the court. But if a plea be improperly struck out, and a 
party is permitted, under a less appropriate plea, to avail himself fully, of all the mat- 
ters of defence upon which he relies, the rejection of the plea does no't conf^titute error 
effecting the merits, for which the judgment will be reversed. Sander$ v. i'oung (f Mc- 
FerriUt 219 

18. Practice— Leave to file a defective plea refused. It is not error in the Circuit 
Court to refuse leave, at the trial term, to file a defective plea. Grissom v. FUe^ 323 

19. Pleading- NON est factum. A plea of nan ett factum filed by the accommodation - 
endorser of a note, which was left to be filled up by the maker, should aver that tho 
endorsee knew at the time he received the note, that the maker was not authorized to 
insert the amount with which the note was filled up. The law presumes the holder of 
the note to have purchased for value and in due course of trade, and he could enforce 
the collection of it, unless he had notice of the want of authority to fill up with the amount 
inserted. Ibid. 

20. Practice — Motion to enter a discontinuance. The process forms a part of the 
record of the cause ; and therefore, a motion is the proper form of proceeding to present 
the question of discontinuance. Armstrong v. Harrison, 379 

21. Pleading — Rule to plead and trv. A rule to plead and try has spent its force, and 
ceases to have effect, after the expiration of the term of the court to which, by its terms. 
It applies. Turner v. Carter. 520 

22. Same — What the appearance term— Defence at. The delay of the plaintiff to file 
his declaration has the effect of making the term at which it is filed the appearance term, 
so far as respects the defendant's right of making his defence. The defence can be made 
to the declaration, when filed, without leave of the court. Ibid. 

28. Same- What judgment proper on demurrer— Exceptions to the rule. In gen- 
eral, the proper judgment on sustaining a demurrer to a plea in abatement, or to a repli- 
coition thereto, is that the defendant answer over. The exceptions to this rule arc few, 
and of a highly technical character. If a plea, containing matter which can only bo 
pleaded in abatement, improperly commences or concludes in bar; or where matter in. 
abatement is pleaded after the 'last continuance, the judgment on the demurrer may 
he Jlnal. Ibid. 

S4. Same — An interlocutory judgment is under the control of the court. Even 
if the judgment on a demurrer to a plea in abatement were final, still the court possessee 
the power to cx)ntrol it, and to let the defendant in to make his defence ; and it is a posi- 
tive duty to do so, upon such terms as may be deemed just under the circumstances, if it 
is shown that the defendant has a meritorious defence. Ibid. 
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PRACTICE AND PLEADmG— ConUnued. 

^. CoNTixuANCB — Ik THE DISCRETION OF THE COURT. Continuances are in the discre- 
tion of the court below, and the action of the inferior courts in granting or refusing 
continuances, will not be reverHCd unless it clearly appear that there has been a very 
great aUtuse of tliis discretion. PitU v. OUliam, 54S 

PRINCIPAL AND AGENT. See Criminal Law; Fraudulent Coneyancbs. 

1. Principal and agent— Property op principal not liable for agent's debts. 
If one merely empowered as agent to purchace land for another, takes the title to him- 
self, either intentionally or bv mistake, he is not thereby vested with such a title as will 
subject the land to seizure ana sale for the satisfaction of his debts. A Court of Equity 
will divest him of his title, and vest it in his principal, or direct the vendor, if a party, to 
execute a conveyance to the true owner of the land. Heady v. Bragg, 611 

-8. Same — Parol disclaimer by agent, and title made to principal. If, without tl^) 
intervention of a Court of Equltv, the agent voluntarily disclaims and renounces all in- 
terest in the estate by parol declaration merelj^and by the assent of all the parties, the 
deed made to the agent being unregistered, isdestroved, and a conveyance be there- 
upon executed to the real purchaaer, the latter is dotned with a valid title to the land. 
Nor will the application of the principal be varied by the fact that the agent, or nomina[ 
purchaser sustains a particular relation (as that of husband) to the person for whom the 
purchase was really made, and by whom the consideration money was, in fact, paid. Jbid, 

^. Same — Chancery jurisdiction— Superior equity. If, by virtue of the unregistered 
deed to the agent, the land wiis subject to an execution at law against him, the equity 
of the principal, the wife, being superior to that of the creditors, a Court of Chancery 
would not actively interpose in favor of the husband's creditors to aid them in any way 
in obtaining satisfaction out of the land as against the equitable right of the wife, but 
would dismiss them to their legal remedy. Ibid, 

4. Principal and Agent— Evidence— Declarations of the agent. The acts and de- 
clarations of an agent, during the continuance of the agency, is the lawful prosecution 
of the business of the principal, respecting the matter in litigation, are aamissible in 
evidence to bind the principal. Sewanee Mining Co. v. McMcuion, 683 

4S. Pbincipal and agent- When agent's authority ceases —Notice. The power and 
authority of the agent of a railroad company to receive subscriptions for stock, ceases 
when the subHcriptlon is complete. When mude, the subscription instantly insures to 
the bcneflt of the company, and creates, in law, a contract directly between the subscriber 
and the company. The a'gent has no power to abrogate or annul the subscription ; and, 
consequently, notice of an intention to revoke it must be given to the company, and not 
to the agent. Lowe v. E. cf K. Railroad Co., 660 

PRINCIPAL AND SURETY. See CONSTABLE. 

Principal AND Surety- Levy — Certiorari and supersedeas. Where an execution 
has been levied upon enough of the principal's goods to satisfy the debt and costs, it is 
of itself a satisfaction, so far as the surety is concerned: and if such levy be abandoned, 
and the sureties goods be levied upon, he is entitled to his discharge upon writs of certio- 
rari and tuperaeaecu, showing liis suretyship by proof. Finley v. King, 128 

PROCESS. See Chancery Jurisdiction; Practice and Pleading. 

1. Process — Service of. Counterpart of a summons was issued against Garret U. Graham, 
administrator of John Graham, deceased. The sheriff executed said writ on Jared H. 
Graham, administrator of John Graham, deceased, and made due return thereof. The 
latter was the real party, but his name was not properly given in the writ. Held, that 
this was a valid service of the summons on Jared H. Graham, and he was guilty of gross 
negligence In not, at once, making his delenoe, if he had any. Oriiham v. Hoberte and 
Wright, 66 

-S. Same — Same — Waivbr. The sheriff stated to the defendant that he knew no such man 
as Garret H. Graham; and when asked by Jared II. what he Intended to do, he replied 
that he should return the summons with the facts upon it. Jared H. Graham was at 
court. Under the advice of counsel he failed to make defence, and Judgment by default 
was taken against him. He was fully apprised of the judgment by default before final 
Judgment — appeared and defended the case upon the trial, at the execution of the writ 
of enquiry — introduced evidence — made various motions in the case, and filed a bill of 
exceptions. He failed to have the judgment by default set aside. This was a waiver of 
the service of process, if not served, and he could not thereafter be heard to say that it 
was not executed on him. Ibid, 

Z, Judgment by default set aside for want of service of process. 11 judg- 
ment by default is taken against a party without service of process, the court haa power, 
and will set aside such judgment, upon a proper application made by such party. Ibid. 

PROSECUTOR. See Criminal Law. 

•QUESTIONS RESERVED. See Constable; Criminal Law; Replevin; Railroad Com- 
pany; Slaves; Trust and Trustee; Witness; Will. 

RAILROAD COMPANY. 

1. Railroad company— Conditional subscription of stock- Revocation of bub> 
SCRIPTION— Notice, a party who makes a conditional subscription of stock to a rail- 
road company, by agreement with a person who is not the authorized agent of said com- 
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RAILROAD COMPAXT—Continaed. 

panj, may withdraw or revoke his rabscrfption at pleararv, without notice to the 

Company, at any time while the sabacription book remaina in the hands of snch person, 

' and before the company has acquired any ri^t to or interest in it. Lowe ▼. E. 4 K. 

Bailroad Co,, 689 

S. Same — Questioit kb«bbtkd. The weisht of authority Is, that a party who makes a con- 
ditional subscription of stock to a raUroad company, is bound, if tne condition is ulti- 
mately performed, unless there is an express reTokation by him; but this question is not 
authoritatively determined in this case. Ibid. 

RECOGKIZAKCE. See Criminal Law. 

REDEMPTION. 

L REDEMPTioir — Fraud. If the debtor is prevented from redeeming his land, by the 
fraud and artifice of the purchaser, until the expiration of the time allowed by law to 
redeem, such omission of the debtor will not prejudice his ri|^ts, and a Court of Equity 
will permit him to redeem. Oufnn f. Locke, 110 

t. Same —Mortgage. If a partv purchase, or redeem land, as the agent, or for the beneUt 
of the debtor, the relation of mortgageor and mortgagee is thereby established. And 
this relation may be shown by parol, although the purchaser may hold by a sheri^'a 
deed, or other absolute conyeyance. IHd, 

S. Same— Same— When subject to redemption in the hands of a third person. 
If a third person takes a conyeyance of the land thus subject to redemption, in payment 
of a pre-existing debt, or with actual notice of such equity, it may be reached, in the 
hands of such third party, by the redeeming debtor. Ibid. 

4. Same — Same— Tender — Payment of money into goubt. Where, by the proof, the 

relation of mortgageor and mortgagee is established, it is not necessary to bring the 
money into court. In such case, if, upon an account, the mortgageor cannot pay the bal- 
ance found due, the mortgaged estate is sold for the payment of the debt, and the snr* 
plus paid to the mortgageor. Ibid. 

REFERENCE TO THE MASTER. See Chancbbt Pbacticb. 

REGISTRATION. See Mobtoage. 

RELEASE. See Evidence. 

REMAINDER AND REVERSION. See CHANCERY JURISDICTION; Dowbr; Lotb Estate; 
Statute of Limitations ; Slates ; Trust and Trustee. 

REPLEVIN. Practice and Pleading. 

L Jurisdiction of justices of the peace— acts of iflSl and 1854. By the act 
of 1851, ch. 82, jurisdiction is conferred on justices of the peace in actions of replevin, if 
the amouiA in controversy does not exceed |60. This act is not repealed by the act of 
1864, ch. 60. Both acts mav well stand together, and implied repeals are not to be 
encourged. Hockaday v. JriUon, 113 

5. Replevin— Jurisdiction— Justice of the peace— Appeal. A justice of the peac» 

has no jurisdiction in an action of replevin, to render a judgment in favor of the plaint- 
iff for more than fifty dollars ; and he cannot render a judgment for a larger amount in 
favor of the defendant. On appeal, the jurisdiction of the Circuit Court is limited to th» 
jurisdiction of the justice, and no judgment can be rendered by the former tribunal that 
could not be rendered by the latter. Gray v. Jona, 512 

8. Same- Same- Value of the property. • In an action of replevin, the plaintllT may fix 
an estimate of value upon the property, at a less sum than the real value, and within the 
jurisdiction of a justice of the peace. But he is bound by his valuation, voluntarily made,, 
and if the property is not restored to his possession by the writ, he cannot recover, on 
the trial, a greater amount than the value thus fixed, and laid in the warrant. Ibid. 

4. Question Reserved. Whether, when an inadequate estimate has been placed, by the 
plaintiff, upon the property, and the verdict is for the defendant, and the value of the 
property fixed by it at a sum beyond the jurisdiction of the justice, judgment can be ren- 
dered for the amount of the vextlict. Ibid. 

REPLICATION. See Criminal Law. 

RESPONDENT OUSTER. See CRIMINAL LAW. 

ROADS. 

Roads — Of the appointment of overseers, and allotment of hands- Countt 
court — Act of 1836, ch. 6, sec. 2. The classification of public roads In this State, and 
the allotment of hands to overseers, cannot be done by a less number than twelve, or 
one-third of the justices of the county court. The mere appointment of overseers is a 
verr different duty, and may be done by the Quorum Court or the county judge. Sioan. 
V. ManiMh, 4S 

RULE TO PLEAD AND TRY. See Practice and Pleading. 

SALE OF REAL ESTATE. See Chancery; Chancery Practice; Consideration; 
School Lands ; Trust and Taustbe. 

L Sale of real estate — Chancery — Deraiqnmbnt of title — Executed and xxbcu- 
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SAXJ: of real estate— Gontinned. 

TORT CONTRACTS. If the purchaser of a tract of land accepts a deed with covenants of 
warranty, and has possession, he cannot ask for a deraignment of title, as he could if his 
contract was executory. Young v. Butler, 640 

5. Same — Same— Co VBNAHT aoatnst inccmbrances. It is incumbent on the vendee of 

real estate, before he can rely upon a breach of a covenant a|$ainst incumbrances, to aver 
and prove the paramount title with all the particularity required of a plaintiff in an action 
of ejectment. Ibid, 

8. Same- Same- Covenant of seizin. Upon covenants of seizin and right to convey, the 
vendee must, before he is entitled to any relief, by averment and proof, negative the 
words of the covenant. Ihid. 

4. Same- Same— Eviction— Fraud— Insolvency of the vendor. If the vendee of 

real estate accepts a deed with covenants of warranty, a Court of Chancerv will not rescind 
the contract or stay the collection of the purchase -money, for a mere defect of title, if 
the case be free of fraud and the vender is solvent, but will leave the party to his remedy 
upon the covenants taken. If the covenants have been actually broken, and the vendor 
is insolvent, a Court of Equity may restrain him from proceeding to collect the whole 
amount of the purchase- money, and may set-off the damages occasioned by the breach 
of the covenants against such unpaid purchase- money. J bid, 

0. Sale of real estate— Chancery— Joint purchase. If two or more persons make a 

joint purchase of real estate, each is entitled to participate equally in protlt and loss, 
without regard to equality in payment of the purchase- money; but the property thus 
purchased will be held bound for any excess paid by one over another. Butck v. 
Jiantin, 660 

6. Same — Same — Partition. If one of the joint purchasers dies, a proceeding to sell the 

real estate thus purchased, to eaualize the payments, does not fall within the rules appli- 
cable to sales for partitions, ana for the pavment of debts, requiring proof, on account, 
etc. It Is in the nature of any other original suit in chancery, and governed by the same 
rules of practice. Ibid. 

7. Same —Same — A cross -bill by the minor cures defects. If real estate is sold upon 

informal proceedings, and a minor defendant flies a cross-bill by prochefn ami, and nas 
the sale set aside, and a resale ordered, his position as defendant is changed, and any 
defects that existed in the proceedings on the original bill, can not affect the validity of 
the second sale. Ibid, 

B, Same — Same— Sale will be sustained if to the interest of the minor. If real 
estate in which a minor is interested, is sold under a decree of court, and the proceedings 
are not void, but merely voidable, the sale will be sustained if most advantageous to the 
minor. If it is absolutely void, it cannot be confirmed. Ibid, 

SCHOOL LANDS. 

1. School lands— State holds them as Trustee. The title to the lands in Tennessee. 

set apart by Conjgrress for the use of schools, vested In the State, as a corporation, coupled 
with a trust. The State is merely a trustee in relation to these lands, bound by the 
restrictions of the acts of Congress, and the children of the respective townships are the 
beneficiaries. Ooodman v. -Tm TenneMsee Mining Co,, 17ft 

5. Same— Lease OF— SCHOOL commissioners— Case in judgment. The School Com- 

missioners have no power to lease the school lands for a longer period than is prescribed 
by law. If a lease is made for a longer term than the law authorizes, it is void, and will 
be set aside upon a bill in equity. The act of 1843, ch. 46, passed by Congress, authorized 
the Legislature, in case it should be deemed inexpedient to sell them, to make provision 
for leasing the school lands for any term not exceeding four peare. The Legislature, by 
the act of 1860, authorized the lease of the unsold sciiool lands in Polk County, but fixed 
no limit as to time. The school commissioners for the eighth district of said county 
leased their school lands for the period of ninety-nine years. Held, that said lease is in 
contravention of the act of Congress, and void. Ibid, 

8. Same— Sale of— Case in judgment. A sale of school lands previously leased is 

unauthorized by law, and the sale is void ; and this is so, although the lease itself may 
be a nullity. By the act of 1843, oh. 866, Congress authorized tne State, upon ceitain 
conditions, to sell the school lands. The Legislature, by the act of 1844, ch. 104, amended 
by the act of 1846, ch. 121, in pursuance of the power given by Congress, made provision 
for the sale of these lands, under these acts certain school lands in Polk county were 
sold, and the sale confirmed ; but before the sale was made, the school commissioners^ 
under the act of 1860, leased said lands for ninety-nine years. Meld, that the sale was 
void, and communicated no title to the purchaser. Ibid, 

4. Same— Grant— By whom questioned. A person whoso claim or interest originates 
subseqent to the issuance of a grant by the State cannot question its validity, but it mav 
be set aside in favor of an older special entry upon which a younger grant has issued. 
This principle does not affect the title to the school lands. The title to them is older, and 
Is held by the State and commissioners, as trustees for the common schools of the town- 
ship in which they are located. Ibid, 

SCHOOL COMMISSIONEBS. See School Lands. 

SEDUCTION. 

1. BvrDBNCE. The father's claim for damages for the seduction of his daughter, and 
the allowance made under the bastardy laws to the daughter for the support of the 
bastard child, are separate and distinct things. The one cannot be used as a bar to, or 
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in mitigation of the damages justlj arislnji^ under the other. This, in an action hj the 
father for the debauching of his daughter, it is error to permit a receipt for the sum paid 
br the defendant to the daughter, under the bastardy allowance for the support of the 
child, to be read in evidence, when the plaintiff was in no way connected therewith, 
although such receipt purported to be in full acquittance of all claim for damages on 
account of the seduction. SeUan v. KiruUr, 134 

-2. Seduction— Evidence— Statute of limitations. On a trial for seduction, evidence 
of a criminal connection between the daughter and defendant, is not limited to the period 
of three years from the commencement ox the suit. The whole of the party's intercourse 
with the person seduced, and all the circumstances of the case are to be regarded as an 
entire transaction, and are admissible as evidence, as well as in view of ttie question, 
whether the defendant Is the father of the child, as to show the extent of the injury in 
aggravation of the damages. Thompson v. CUndeiUng. 287 

3. Same— Same— Character of the person seduced. Evidence of the general char- 
' acter of the person seduced is admissible, but this inquiry must be restricted to her gen- 
eral reputation as to chastity at the lime of and prior to her seduction. Ibid. 

4. Same — Same — Plaintiff's character. When the father sues for the seduction of his 

daughter, it may be shown that he is a man of profligate character and dissolute habits. 
This, however, must be done by evidence of his general reputation, and not by proof of 
particular instances. Ibid. 

6. Same— Same— Character of the plaintiff's family. The reputation of a particular 
member of the plaintiff's family, other than the plaintiff or the person seduced, cannot 
be enquired into ; but the general reputation and standing of the family may be shown 
by the plaintiff with a view to enhance, or by the defendant to. diminish, the damages. 
Ibid. 

SET-OFF. 

Set-off- Statute of lmitations — Promissory note. A debt barred by the statute 
of limitations cannot be allowed as a set off, unless the bar of the statute is waived. If 
the claim relied on as a set-off, is spoken of in the record as a " note," it must be taken 
to have no seal ; and, if barred by the statute of limitations, cannot be allowed. Stone, 
Admr. v. DuncaUt 108 

SHERIFF. See Execution. 

1. Sheriff— What amounts to a payment. A sheriff or other collecting officer has no - 
power to receive anything In satisfaction of a claim placed in his hands for collection but 
money, or bank-notes circulating as such, without authority from the plaintiff. A pay- 
ment in any other way is no satisfaction of the judgment, and the plaintiff may proceed 
against the debtor. Draper v. McMeUan, 863 

^. Same — Is liable to the plaintiff— Deputy. The officer, however, would have no 
right to make this objection In a proceeding against him. Uis Uability would be the same 
as if he had received the money. And upon principle, an officer would be bound to the 
same extent, by the act of his deputy. Ibid. 

Z, Same — Sureties not bound. Sureties are only bound for the official acts of their prin- 
cipal, and mav go behind the act and test their liability by the real transaction. Ther 
may show that tne act complained of was outside of, and not authorized by his office. If 
so, they are not liable. Ibid. 

SLAVES. See Dower; Eyidbnce; Practice and Pleading. 

L Slavery— Emancipation. At common law no deed or writing of the owner was neces- 
sary to give the slave his right to freedom. Acts in pais, from which freedom might be 
implied, have been held sufficient, and as between tlie master and the slave the same 
rule now prevails in this State, though the right to freedom will remain inchoate until 
the State gives her assent. Abram v* Johnson^ 120 

5. Same — Same — What an act of emancipation. The presentation by the master of a 

?ietition to the County Court for the liberation of his slave, and giving bond to indemnify 
he county, gives the most decisive evidence of the wish and intention of the master to 
emancipate, and is in itself a complete act of freedom on his part. The slave becomes 
at once invested with his right to freedom ; and a mortgage of the slave made afterwards, 
with a full knowledge of the facts on the part of the mortgagee, will not be allowed to 
defeat that right, but it may be asserted and decreed upon the terms and condition 
prescribed by the statutes upon the subject. Ibid. 

8. Slaves— At the risk of the hirer— Fraud and warranty. The health and life 
of a hired slave, in the absence of fraud or a warranty on the part of the owner, or his 
agent, are at the risk of the hirer. And this is so whether the slave, at the time of the 
hiring, was sound or unsound. The hirer is bound for the hire, although the slave die 
immediately after he gets him into possession. Dickenson v. Cruise^ 268 

4. Slaves— Dower in, under the law of Virginia— Forfeiture by removal. By 
the law of Virginia, a widow has a right to dower in the slaves of her husband. If she 
remove the slaves of which she is thus endowed, from the State, without or against the 
consent of those entitled to the reversionary interest, she forfeits her life- estate in 
them. But, the consent of the husband of a reversionary /erne covertt is her consent, and 
will save the forfeiture. Crittenden v. Posey, 811 

6. Same — Husband and wife — Assignment of wife's reversionary intersst m 

SLAVES- Law of Virginia and Tennessee. No assignment, by the husband, of the 
wife's reversionary interest in slaves, though it be vested, and though the assignment be 
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for a valuable consideration, will defeat her right of surviTorship, if he die in her life- 
time, and while each interest is reversionarj. The role of law is the same, both in Vir- 
ginia and Tennessee. / bid. 

6b Same — Samb — Samb— Fraud of the wife. If it be shown, afflrraatively, that the 
wife fraudolenlly induced the purchase of the slaves, she would be estopped from as- 
serting her right to them. Ibid, 

7. Same — Measure of damages on breach of warranty of title. The measure of 

damages in a suit for a breach of a covenant of warranty of title in the sale of a slave, 
ia the consideration-money and interest. Ibid. 

8. Same — Same— Interest not computed while title oood. Where the title is 

good for a certain period, interest is not to be computed until the terminal ion of the 
time for which the title is good. Thus, if an absolute estate in a slave is conveyed by a 
person having only an estate pur outer vie, the title being good for a certain period, the 
vendee is entitled to the consideration paid, with interest, only, from the termination of 
the life -estate thus held by the vendor. Ibid. 

9. Question reversed. How far the existence of fraud on either side, would affect the 

ouestion as to the measure of damages, does not, properly, arise, and is not decided. 
Ibid. 

10. Slaves — Rule in fixing value — Evidence. The owner of a slave, whose life has been 
unlawfully taken, is entitled to recover his market value, considering his ago, appear- 
ance, health, and general traits of moral character: but evidence of an alleged crime, for 
which he has been committed to jail, but not tried, is inadmissible. The Taw presumes 
him innocent until his guilt is made to appear legally, and his value should be ascer- 
tained upon this legal presumption. Polk, Wilson cf Co. v. Fancher, 336 

11. Same —Exemplary damages. In suits for injuries to personal property ,'the jury is not 
restricted to the pecuniary loss of the plaintiff, if the case is one of wantonness and 
cruelty. In such cases the damages should be such as not only to compensate the plaintiff 
but operate as a punishment of the defendant, and an example to deter others from the 
commission of like offences. Ibid. 

12. Same- Same— Case in judgment, a slave was charged with the crimes of rape and 
murder— yv&B arrested and committed to iail to await his trial. The defendants broke 
open the jail, took the slave from the custody of the law, and hung him. Held^ that it is 
a case of extraordinary aggravation, in which the law was set at defiance, public justice 

I insulted, and the life of a numan being, already in manacles, lawlessly taken, and calls 

' for exemplary and vindictive damages ; and eviaence of said charges is not admissible in 

I ascertaining the value of the slave. Ibid, 

18. Slaves — Parol sale of remainder interest void. A remainder interest in slaves is 
incapable of delivery during the continuance of the life -estate, and a valid disposition 
of such interest can only be made by deed or other writing. It cannot be done by parol' 
McDonald v. McDonald, , 383 

14. Slaves — Conversion— Trover and case. To constitute a conversion, there must be 
a positive tortious act. A mere nonfeasance, or neglect of some legal duty, will not suffice 
to support trover, although it may constitute sufficient ground to maintain an action on 
the case. Hence, although the tacit consent of a person to receive the services of the 
slave of another, for some purpose, might be equivalent to a previous command, it would 
not amount to a conversion of the slave. Jones v. AUen, 627 

15. Same — Constructive conversion. The doctrine of constructive conversion, as applied 
to slaves, must be carefully guarded, or its operation will be extremely mischievous. Ibid. 

16. Same ^Possess the two -fold character of persons and property— Act of 1803, 
cu. 13, sec. 3— Act of 1831, ch. 103, sec. 1. Under our modified system of slavery, 
slaves are nut mere chattels^ but are regarded in the two -fold character of persons and 
property. As persons they are accountable moral agents, possessed of the power of voli- 
tion and locomotion, and clothed with certain rights by positive law and judicial deter- 
mination. Other privileges and indulgences have heen conceded to them by the universal 
consent of their owners. Such as being sent to perform those neighborly offices common 
in every community; being allowed, by universal sufferance, at night, on Sundays, holi- 
days, and other occasions, to go abroad, attend church, etc. And the police regulations, 
established by the act 1803, ch. 13, sec. 3, and 1831, ch. 103, sec 1, have no reference to 

such usages. Ibid. 

» 

17. Same— Same— Same —Verbal consent of the owner. If it were conceded that a 
person who permits the slave of another to come or remain on his premises, without a 
written pass from his master, is guilty of a violation of the act of 1803, nothing can be 
predicated of it more than he incurs the pecuniary penalty prescribed for such violation 
of the act. Although in a suit to recover the penalty, the party may not defend himself 
upon the ground of the parol license of the master, yet, in a civil suit, such verbal con* 
sent would be a sufficient defence, and this may be established either by direct evidence, 
or be implied from circumstances. Ibid. 

18. Same — INJURY resulting from furnishing liquorto a slave. If a person furnishes 
liquor to the slave of another, he may not only be held amenable for a violation of the 
statute, but, if the slave should become intoxicated thereby, and, as an immediate con- 
sequence of this drunkenness, should suffer injury, such person would be amenable to 
the master, but not as for a conversion. Ibid, 

SPECIFIC PERFORMANCE. 

1. Specific pbrfomangb— Abatement of fbice. The purchaser of land, if he chooses 

TOL. I. HEAD. Z 
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is entitled to have the contract speciftcally performed a« far as the vendor can nerform 
It, and to have an abatement of the purchase -money for any deficiency in the title to tho 
land. If the title is, in part, defective, the vendor cannot require the vendee to annul 
the contract as to the whole ; but the vendee may, if he chooses, retain the laud so far 
as the title is perfect. CoUin$ v. Smithy 251 

5. Same— Doubtful title. A Court of Equity will not compel a purchaser to take a 

doubtful title to land. Before the vendor can require the purchaser to execute the con 
tract he must show that he is in an attitude to make him a good titie. Ibid, 

STATUTE OF LIMITATIONS. See Boukdabt; Ohakcbrt Ppactiob; Sbt-ovt; Ssduo- 

TION. 

1. Statute of liuitationb — Act of 1716. ch. 48, sec. 9, protects beirb and reprbsenta- 
TiTES. The act of 1715, ch. 18 § 9, (Code, § 2786), Is an absolute bar of all claims of cred- 
itors after the lapse of seven years, and it protects heirs and distributees as well as ad- 
ministrators and executors. SUme v. Sanders, 2iS 

% Same — Same —No exception as to insolvent'bstatbs. The statute makes no excep- 
tion in favor of claims filed under the insolvent acts, and the court can make none. All 
are alike barred. Ibid. 

8. Same — Same — Case in judgment. The intestate died in 1848. His administrator sug- 
'gested the insolvency of the estate. The debts of the complainants were filed under the 
Insolvent acts. Upon settlement with the clerk, in 18S0, the administrator had only ^ 
of assets in his hands. Certain slaves were recovered by the distributees of the intes- 
tate, and sold for division, in 186A. In October, 1857, the complainants filed their bill to 
subject the proceeds of said slaves to the payment of their debts. Held, that they were 
barred by the act of 1715, and the bill was properly dismissed on demurrer. I Hoi 

4. Statute of limitations — Adtbrse possession. The possession of slaves by the 
tenant for life, is in perfect harmony with, and Incapabie in law of becoming adverse to 
the rights of tne remaindermen. The ppssession of a purchaser of the life -estate is pre- 
cisely similar to the possession of his vendor, and he cannot acquire a valid title, as 
against the remaindermen, to the slaves, by an adverse holding,. Neither will the statute 
of limitations commence running until the death of the tenant for life, because the right 
of the remaindermen to the possession of the slaves, did not sooner accrue to them. 
WoodMon V. Stmith, 276 

6. Statutb of limitations— Adybrsb possession of the wife. The adverse posses- 

sion of a slave by a feme covert for three years, under a parol gift from her father, vests 
an absolute title of such slave in her, by operation of the statute or limitations. Wade v. 
CantrtU and Tubb, 346 

6. Statute of limitations— Possession as betwben bailor and bailee— Rulb in 

north CAROLINA. The transactions involved in this suit were in North Carolina, and 
the rights of the parties are governed by the laws of that State. It is settled there, that 
if a parent puts property in the possession of a chUd who has left, or is about to leave, 
the parent, such property is presumed to be given and not loaned to the child ; and pur- 
chasers and creditors can subject it to their claims, whatever may have been the private 
understanding of the parties. But this is a presumption of fact and not of law. There- 
fore, between the parties and all others who cannot impute either le^^ or actual fraud 
to the transaction, the true character of the act may be shown. And if the loan is estab- 
lished as a matter of fact, the statute of limitations will not operate upon the husband's 
possession, although he had sold some of the negroes as his own, and notwithstanding' 
nis declarations that he held for himself. He cannot, by his own act, throw off his char- 
acter of bailee. Ingram v. Smith, 411 

7. Statute of Imitations- When it begins to run. The purchaser thus having & 

right of action, upon being dispossessed or offering to return the property, the statute 
of limitations begins to run, and will bar his right of recovery on the warranty, against 
his vendee, after the lapse of six years. Word v. Covin, 606 

8. Same — Bt WHAT law regulated. Each State has the right to settle the time within 

which suits must be brought, or may be litigated in its own courts. Hence, the law of 
the State where a suit is instituted, without regard to where the cause of action origin- 
ated, governs, as to defences upon prescription, or limitation of actions. Oaeeawaf v. 
Mopkine, 58S 

9. Same- Whbn it begins to run against a title in remaindbbto slates held as 

DOWER UNDER THE LAW OF KENTUCKY. Thouffh the husbaud mav forfeit bis interest 
in slaves of which, his wife is endowed by the law of Kentucky, the wife msy ledaim 
such interest if she survive her husband. The remaindermaH, however, is not bound to 
nrge the forfeiture, and in that event, time will not commence to run, to the prejudice of 
his right, until the life -estate terminates. Ibid. 

10. Statute of Limitations — Infanct — Injuries to the pbrson. A party who has re- 
ceived an injury during minority may sue by nrochein ami at any time during his infM^; 
or, he may decline doink so, and bring his suit within one year after arriving at age. Mia 
delay for a period of eignteen years to bring suit, though a matter, if not accounted for» 

J proper to be taken into consideration by the jury in estimating the damages, can have no 
nfluence upon the question, as to his right to maintain the action, nhiriejf v. WkUe^ 
man, 610 

STAY OF EXECUTION. See CONSTABLB. 

1. Stat of bxbcution- Order for stay. Written authority to the Jnstioe to enter the 
party's name as stayor, must upon its fiMse, contain such reference to and description 
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of the judgment, the execution on which is intended to be stayed, in some one or more 
particulai-B, as without her aid of extrinsic evidence wiii render it reasonably certain that 
the jud/jmcnt referred to in the written authority is the identical Judgment to which the 
stayor intended to become surety. Canmm v. Trail, 883 

4. Sahb — Extrinsic bvidbncb. When the written authority thus indicates the judgment 
with reasonable certainty, extrinsic eyidence is admissible to aid the defective descrip- 
tion and identify, with more certainty, the judgment referred to in the order. Ibid. 

J. 8ame— CA8B IN JUDOMBNT. The defendant executed the following writing: '* Mr. Gal- 
breath, Esq. You may set my name as stayor to a debt against John M. Warner, for 
about four nundred dollars, in favor of Letsy Cannon, in the hands of C. A. Warner. 
July 20th, 1877 " F. TRAIL, [seal.] " 

It is held, that this is specific enough to authorize the introduction of parol evidence to 
aid the defective description, and, if properly identified, the party would be bound as 
stayor. IlHd. 

4. Stator^Wiuttbn authority to the justice— Estoppel by deed. If a party 

authorize a justice to enter his name as stayor to certain judgments, by an informal in- 
strument of writing which does not bind him, but at the same time accepts a mortgage 
from the judgment debtor to indemnify him as such stayor, he is estoppeabj the recitals 
of the deed to deny his liability. Morgan <f Co. v. Cooper, 480 

STATUTES CITED AND CONSTRUED. 

1852, ch. S<e, Jurisdiction, 68 

1801, ch. 6, f S3, Bill of review, 460 

1856, ch. 71, Cross-action, 266 
1849, ch. 17, Charters, 84 
1843, ch. — S 13, Bank of East Tennessee, 146 
1827, ch. 30, 9 2, Continuance, 49 
1833, ch. 10, Horse-racina^ • IM 
1801, ch. 30, Prosecutor, 888 
1801, ch. 6, S 32, Depositions, 873 
1784, ch. 22, § 8, Dower, 348 
1848, ch. 473, Venue, 260 
1766, ch. — Book of Debt, 47 
1762. ch. 6, $ 13, Lease, 21 
1825. ch. 31, Lien. 394 
1866, ch. 77, Lien, 894 
1801, ch. 6. § 60, New trial, 169 
1784, ch. 22, § 8, Descent, 363 

, 1846, ch. 65. Replevin, 17 

1813, ch. 136, § 3, Slaves. 71 

1857, ch.61, $2, Sale of slaves, 128 
17H9, ch. 23, $ 4, Sale of slaves, 128 
1835, ch. 6. $ 2, Roads, 48 
1716, ch. 48. { 9, Statute of limitations, 248 
1856. ch. 75, Motion, 436 
1794, ch. 1, § 28, Witness, 341 
1835. ch. 20, S 16, Writ of error, 886 

45UMMARY PROCEEDINGS. 

8UMHAHY prqcbbdinos— Judgment— Accommodation endorser— Act of 1856, oh. 
75. By the act of 1866, ch. 76, the remedy by motion is given only in favor of an accommo- 
dation endorter, and a judgment by motion, under that act, is defective unless it shows 
that the plaintiif is an accommodation endorter, AlUn v. ffood, 436 

.SURETIES. See Principal and Surety; Sheriff. 

TENANTS IN COMMON. See Lease. 

TENDER. See Practice and Pleading; Redemption. 

rriTLE. See Changert Practice; Specific Performance; Sale of Real Estate; 
Writ of Error. 

TROVER. See Damages ; Slates. 

TRESPASS. See Practice and Pleading. 

TRESPASS QUARE CLAUSUM FREGIT. See Guardlan and Ward. 

TRUST AND TRUSTEE. 

1. Trust and tiiUsteb— Trustee takes an estate co-extbnsiyb with the objects 
of the trust — When the estate ceases. An estate co-extensive with the duties to 
be performed, will vest in the trustee, and he will take exactly that quantity of interest 
which the pui*po8es of the trust require, which being executed, the trust egtate cea9et. 
Smith V. Metcaif, 64 

5. Samb — Same— Same— Case in judgment. Propertv was bequeathed, to be under the 

control and direction of the executor, for the benefit of the legatee, who was a feme 
covert. She died, leaving a husband and children surviving. Meld, that the executor took 
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an estate during the life of the ftmt covert — that, at ber death, the estate ceased, and th» 
trustee could not, thereafter, maintain an action to recover said proper^. Ihid. 

8. Trust and trustee— Trust mat be created by parol. A trust in slaves may be 
created byfparol. Saundert y. ffarrit, < 175 

4. Same— Acceptance bt the trustee and cestui que trust. A deed of trust being^ 
made for the benefit of the cestui que truit, the assent of the trustee is not necessary to its 
validity. If he refuse to execute the trust, a Court of Chancery will execute it for him. 
The assent of the cestui que trust may be given at any time after the deed is made, and 
will always be presumed, in the absence of proof to the contrary. Ibid. 

6. Same— TERMS that exclude the marital rights— Case in judgment. If an ab- 
solute bill of sale of slaves is made by a,/eme sole, in contemplation of marriage, for the 
sole purpose of securing said slaves to her, free from the acts of her intendea husband, 
a trust is thereby established In favor of the wife. In 1813, certain slaves were convened 
by a /erne sole to her brother, in contemplation of marriage, for the purpose of securing 
said slaves to herself, free from the control and debts of her husband after marriage^ 
The conveyance was absolute upon its face. After the marriage, the husband recognized 
the right of his wife to the slaves conveyed. Held, that this was a valid trust, and that 
the slaves were secured to the sole and separate use of the wife, and belonged to her 
upon the death of her husband, she surviving. Ibid. 

6. Trust and trustee— Sale of land —Purchase bt next friend. A person assuming 

a fiduciary relation toward another, in regard to property, is bound to exercise for the 
benefit of the cestui que trust, all the rights, powers, knowledge, and advantages of every 
description, which he derives from the uosition or ac4{uires thereby. These duties can- 
not be performed by a next friend, who also becomes the uurchaser of the property. Th» 
two relations are repugnant, and a Court of Chancery will not allow them to be united 
in the same person. Collins v. Smith, 251 

7. Case in judgment. I^nd was sold under the decree of the Countr Court. The next 
friend of the minors became the purchaser. He subsequently sold the land, which passed 
into the hands of other parties. The complainant became the purchaser of the land thus 
sold, but, before payment of the purchase-money, filed a bill for a rescission of tlic con- 
tract as to the interest of said minors, because of the doubtful character of the title. 
Held, that the complainant is entitled to hold the land so far as the title is perfect, but- 
the next friend of the minors had no right to become the purchaser, and the sale, as to 
them, is void, and the complainant is entitled to have an abatement of the purchase- 
money, to the extent of the defect in the title. Ibid. 

8. Trust and trustee— Effect of a purchase, by the trustee, with the trust 

FUND. Where the trustee purchases an estate with the trust fund, the cestui que trust 
is entitled to the benefit of ttie purchase; and is not restricted to a mere equitable lien 
upon the estate for the raonev advanced. The right of the cestui que trust becomes one 
of ownership of the land, and not one of lien upon it for the money paid by the trustee. 
Wilkinson v. Wilkinson, 806^ 

9. Same — Husband and Wife— Trust fund used by the husband. If the husband be- 

comes the debtor of the wife by the use of the trust fund secured to her, and with his own 
means purchase and have conveyed to Her separate use, property, or erect improvetnents 
upon her real estate, in payment of what he owed her, a creditor of his cannot question 
the Validity of such conveyance, or subject said improvements to the payment of his debt. 
In such a case the wife's equity is superior to that of the creditors of the husband. Ibid^ 

10. Trust and truster — Guardian— Misapplication of money. If a guardian, or other 
trustee, ag^ee to do an act which in itself is a manifest breach of trust, and the party who 
concurs in the act has notice of the trust, neither party will be heard in a court of justice 
to insist upon the performance of such act. Lancaster v. AUen, 33S 

11. Same — Same — Same— Case in judgment. The defendant in error held a note on the- 

filaintiff in eri*or, as guardian, etc. He purchased a mule and some plank of the plaintiff 
n error, and agi'eed that it should go in satisfaction of said note, but subsequently 
refused to do so, and sued on the note, ffeld, that such an application of the ward's 
money would have been a wilful misapplication of the trust fund, and would have 
involved both parties in a direct breach of trust, and neither party can enforce the 
agreement. Ind, 

12. Question reversed. The question as to whether, if the executory agreement had beeik 
actually carried into effect by applying the price of the nlank and mule as a payment on 
the note, such payment, as against the guardian, woula have been good or not, is not 
decided. Ibid. 

USURY. See Fraudulent Conveyances. 

VARIANCE See Criminal Law. 

TENUE. See Ejectment. 

VIRGINIA, LAW OF. See Slaves. 

VOLUNTARY CONVEYANCE. See Fraudulent Conveyances. 

WARRANTY. See CONTRACT ; Slaves. 

1. Wabbantt— Of soundness in sale of slave — Evidence — Oonsidbsation — Hbbouu. 
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In an action npon a verbal warranty of soundness in the sale of a slave it appeared, that 
after said sale, and after the death of the slave, the vendor had executed an instrument 
under seal to the vendee, reciting the previous sale, and verbal warranty of sound uess^. 
" that the same had not been reduced to writing, and that he now warrants said slave to 
have been sound at the time of said sale ;" and it is held, that said instrument was not 
obligatory upon the tender as a written warranty, but was a mere recognition of the pre- 
vious verbal warranty; that the original parol contract was not merged in the written in- 
strument, and that the same was competent evidence to be considered by the jurv in proof 
of said verbal warranty. Cameron v. Ottingett 27 

9. Warranty— Words that amount to a warranty— Personal liability op com- 
M issiONBR. The plaintiff in error sold certain slaves to the defendant in error, as com- 
missioner under the order of the County Court. He executed to the purchaser an 
instrument of writing. In which he used this language : " Said negroes, sound in body 
and mind, and slaves for life." This is a warranty of the soundness of said slaves, and 
renders the commissioner personally liable on said warranty. Kearley v. Duncan. 397 

8. Warranty- When the law implies a warranty of title in the sale or person 
AL PROPERTY. If a party sells personal property, of which he is owner at the time, and 
which is in his possession, without any express warranty of title, the law implies such 
warranty, and the seller is responsible to the purchaser, in daniages, for the breach of 
such implied undertaking. Word v. Cavin, 660 

4. 8AME — Warranty implied ip not expressed in the written contract. If the con- 
tract of sale is in writing and under seal, and does not contain any express covenant aa 
to the title, yet the law, in order to give a proper force and effect to the contract, and to 
discourage dishonesty and bad faith, will create and supply, as a necessary result and 
consequence of the contract, the covenant sof warrant oi title. Ibid. 

a. Same — When there is a breach op the warranty of title. A warranty of title, 
either express or implied, in view of the law, is broken the instant it is made, if the title 
were in a third person. Upon the possession of the property being lost, or upon a volun- 
tary offer to restore it to the seller in disaffirmance of the contract, the purchaser has an 
immediate right of action upon such warranty. Itid. 

WAIVER. See Conversion; Process. 

WILL. See Husband and Wife. 

1. Will— Testator's knowledge of contents- Evidence— Practice. The fact 

that an illiterate testator had knowledge of the contents of the paper propounded 
as his will must be shown by such testimony as is satiiifactory to the jury; but it is not 
indispensable that it should appear that such knowledge was acquired from hearing the 
will read. In a case, however, where the testator could not write or read writing, and 
the draftsman of the will was the principal legatee, the jury, upon such a question, 
should be instructed, that information acquired from the draftsman would not be suf- 
ficient. In all suspicious cases, the testimony as to the testator's knowledge should be 
clear and convincing; equivalent, at least, to having heard the will read by a disinter- 
ested and unimpeachable party. Watterson v. WatterBon, 1 

2. Will— Construction. The words " lawful heirs of his body," in the following clause, 

to wit: " To my son, Lodwick Vaden, I lend two negroes, Lucy and Harry, and increase, 
during natural life, and at his death, to be equally divided between the lawful heirs of 
his body," are words of purchase, and means children. Lodwick Vaden, therefore, took 
only a life -estate in said slaves — remainder to his children. Vaden, Admr. v. Hance, 3W 

3. Will— Construction— Per stirpes and per capita. The testator's will contained 

the following clause: "I give and bequeath to my daughter, Tracy Spicer, during her 
natural life, two negroes, Daniel and Hasty, which negroes, after her death, and the 
death of her husband, I give, to be equally aividcd between the heirs of my son Jesse^ 
and daughter Polly Ingram." By the proper construction of this clause, the remainder 
created goes equally to the heirs of the son and daughter named, who take per capita^ 
and not per stirpes. Ingram v. Smith, 41l 

4. Same- Same— PERSONS answering the description at the time the right 

ACCRUES WILL TAKE. lu order to give effect to the bequest to the heirs of tlie son and 
daughter, it is not necessary that they should have had children at the time of the exe- 
cution of the will. It is sufficient, and the bequest is valid, if there are persons to answer 
to the description when it is to take effect. Ibid. 

5. Will— Question RESERVED. If a nuncupative will be admitted to probate, although 

not executed according to the requirements of the act of 1784, can it be disregarded in a 
proceedfng in another court? Or shall it be held as a matter adjudged and settled by 
competent authority, not subject to reexamination at any time, but by the statutory mod» 
of calling for a re -probate in solemn form, and a trial upon an issue of devisaiHt velnonf 
Vaden v. Va€ien, 444 

«. Will— Construction or. The will of Jacob Adams contained the following clause : 
"Sixthly. 1 give to my daughter, Mary Cooper, a neg^ro girl named Celia, during her life- 
time, and if she should die without any heirs bom of her body, the said negro girl and 
her increase to return to my estate, and be equally divided among the rest of my chil- 
dren." It is held, that, by this clause, the testator disposes of the slaves and increase, to 
his daughter for life, with remainder to his, the testator's, children, in the event she died 
without " heirs born of her body," which means children. But upon the marriage of the 
daughter, and the birth of children, the marital right of the husband attached, and by 
operation of law, the title to the slaves passed to, and vested in, him. Owen and wife v. 
Mancock, S0S- 



406 Dn>E2^. 

WILL — CoDtinued. 

7. Will — Issue of devis atit vel non — Effect of affirmance, in the sirpREinE court 

BT AGREEMENT. A Bult to test the validity of a will is a proceeding in rem. and binding 
upon all the parties in interest, whether parties to the issue or not. And this is so, if 
there is an affirmance of the judgment of the court below, by the Supreme OourL upon 
the agreement of the parties to the issue, provided said agreement is not fraudulent. 
^ Fry, Admr,, y. Taylor OM 

WITNESS. See Evidence; Practice and Plbadino. 

1. Witness — How impeached. In impeaching the credibility of a witness under our prac- 
tice, inquiry is not restricted to the general reputation of the witness for veraci^, but it 
inv(^ves his whole moral character. The impeaching witness should, therefore, be 
asked whether he knows the general reputation of the person whose credibility is in 
question ; what that reputation is, and whether from such Knowledge, the witness would 
believe him on oath. GiUiam v. The State, 88 

% Witness — Criminal law — Practice. Where two or more are jointly indicted, and sep - 
\ arately tried, it seems that, after trial ot one of the parties, and before judgment upon a 

verdict against him, he maybe examined as a witness on behalf of his co-defendants. 
But, in all such cases, it is tne better practice for the court to render judgment immedi- 
ately upon the verdict; and in a case where, after verdict against one, the court would 
not allow him to be examined for the other, because judgment had not been pronounced 
upon the verdict, it is held to be an error upon which the latter defendant could claim a 
new trial. Deloxier v. The State, 46 

8. Witness — Competency on account of religious belief — How tested — Practice. 

In order to test the competency of a witness on account of his religious belief, he may be 
either interrogated personally concerning it, or his declarations to others upon the 
subject may be shown. The question, whether or not such declarations have been cor- 
rectly understood and reported, wUl, of course, be open to proof of a like character. 
ffcurrel V. 7*^ State, 125 

4. Witness —Forfeiture against— Act of 1794, ch. 1, sec. M. By the act of 1794, ch. 1, 
sec. 29 (Code, § 3821), a witness who is regularly summoned is bound to attend from term 
to term, until discharged by the court, or the party at whose instance he may have been 
summoned, under the penalty prescribed, unless, on the return of the «c<re /ocios, suffi- 
cient cause be shown by the witness "of his incapacity to attend at the time and place 
mentioned, in the subpoBna." This incapacity must be a personal one, of the vritness 
himself, and the sickness of his wife, or otner member of his family, will not excuse him 
from attendance. Slaughter v. Birawell, S41 

K. Question Reserved. In the case of Duke v. Given, 4 Yerg. 478, the " incapacity" con- 
templated by the act of 1794, is held to mean a physical incapacity of the witness. 
Whether or not this restricted sense of the term "Incapacity" be warranted, does not 
arise in this case, and is not determined. Ibid, 

WRIT OF ERROR. 

Writ of error— Effect upon title— Act of 18S5, ch. 20. sec. 16. By the act of 183S, 
ch. 20, sec. 16 (Code, § 3188) , if a decree has been executed by a sale of property, either 
real or personal, before a writ of error is obtained and supersedeas granted, Uie title of 
the purchaser under said decree is not affected by a reversal of . the same upon a writ of 
error, and, therefore, the court will affirm the decree, notwithstanding irregularities in 
the^roceedingSfWhenareversal would be of no practical importance. £ewiay.jBaiBer, 38S 

WRIT OF ENQUIRY. 

WRIT OF iNQuiRT— Proof— Rule as to damages. The effect of an interlocutory Judg- 
ment by d^ault is, simply, to establish the plaintiff's rij^ht to maintain his-action and to 
recover tome damages, but the amount, upon an inquisition of damages, remains open to 
be ascertained by proof ; and upon this question' both parties have an eoual right to be 
heard. The defendant has the right to show that the plaintiff has no legal claim to dam- 
ages; and, if successful in thus showing, the plaintiff is entitled to nothing more than 
nominal damaget, Tum«r v. Carter, 690 
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